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1.   INTRODUCTION 

(1) THE APPLICATIONS BEFORE THE BOARD AND THE DECISIONS REQUIRED 

1. James Dick Construction Limited ("JDCL") is asking the Board to 

approve its applications for a new dolostone quarry in the Town of Caledon and, more 

specifically: 

(1) Resolve the remaining deferral of OPA 161 by 
approving CHPMARA Aggregate Resource Area on 
Schedule L for the subject site. 

(2) Amend the Town of Caledon Official Plan to 
redesignate the subject site "Extractive Industrial B 
Area" as set out in Exhibit 5, Tab 3 (pages 20-27). 

(3) Approve an Extractive Industrial (MX) zone for the 
subject site in the Town of Caledon Zoning By-law 
2006-50 with special provisions in the form as set out 
in Exhibit 5, Tab 4 (pages 28-31).1  

(4) Direct the Minister of Natural Resources, under the 
Aggregate Resources Act, to issue a Class A Quarry 
licence for the subject site based on site plans filed at 
this hearing in the form of Exhibit 2 as modified by 
Exhibits 136 and 137.  JDCL has no objection to the 
amendments requested by the MNR (Exhibit 148, 
Tab 10). 

(2) OVERVIEW 

2. In its opening, JDCL encouraged the Board to set aside the passion and 

politics that led to the failed process during the last 13 years and, instead, listen to the 
                                                 
1 The other zoning matter before the OMB is redundant and does not need to be decided as By law 87-250 
has since been repealed and replaced by By-Law 2006-50.  
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testimony of experts who have carefully and exhaustively studied the proposed Rockfort 

Quarry.  The experts for all parties have now testified and their science is now before the 

Board.  Two things are clear.  First, the experts are not very far apart;  indeed, in many 

cases there is broad agreement.  Second, when the science is considered, it is clear that 

the proposed Rockfort Quarry presents a remarkable opportunity to provide – safely and 

efficiently – a scarce resource that will greatly benefit the immediate area and the 

Province as a whole for many years to come.   

3. The experts have shown that the quarry can be safely built and safely 

operated.  Certainly mitigation measures are required – JDCL has never suggested 

otherwise.  Water supplies and the natural environment features must be protected as 

required by the Provincial Policy Statement (PPS) and Official Plans (OPs).  This will 

occur with the plans that are in place.  The proposed mitigation measures are well-

designed and technically feasible.  The Adaptive Management Plan (AMP) is the 

appropriate methodology for the operation of the quarry.  All areas of sensitivity are well 

protected. 

4. The planning for this area began in 1996 with the Region of Peel OP and 

the initiation of the Caledon Community Resources Study (CCRS) – a requirement of the 

Region OP.  After being adopted in 1996, the Region OP was in place by February 1998 

with Rockfort identified as High Potential Mineral Aggregate Resource Area 

(HPMARA).  The Caledon OP identified the Rockfort area as Caledon High Potential 
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Mineral Aggregate Resource Area (CHPMARA).  It is now time to complete this process 

by approving the requested OP and zoning designations, and issuing a licence.  The best 

way to ensure that this site is preserved for aggregate resources is to licence it.   

5. The location of Rockfort could not be better.  It is very close to market – 

especially the growth regions in Peel.  It would be the most energy-efficient quarry in this 

part of the Province.  Tens of thousands of kilometres of truck travel would be saved on a 

busy operating day, resulting in tremendous benefits to the environment.  All roads on the 

proposed haul route are Regional roads and designated Major Roads in the Peel OP.  In 

the Caledon OP they are designated as Medium Capacity Arterial Roads.  Both categories 

have a planned function to carry trucks.  Much of the haul route already functions as a 

haul route for the Brampton Brick quarry.   

6. The benefits of the proposed quarry are manifest and manifold.  In spite of 

this, a regrettable negativity – apparently driven by passion and politics – has been 

brought to bear in opposing JDCL's application.  This negativity has been all too evident 

from, among other things: 

(a) the "going to war" of the CCC even before the application under the 
ARA was filed and before any technical reports on the site were 
available;   

(b) the encouragement of the Town to file appeals of the Minister's 
direction to the Region to amend the Regional OP to show the 
Rockfort lands as High Potential Mineral Aggregate Resource Area 
(HPMARA);  

(c) the vanishing subwatershed study for subwatershed 12;  
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(d) the "Clergy Motion" brought by the Town to require JDCL to 
comply with new Official Plan policies brought in after the 
application was filed;  

(e) the failure of some of the peer reviewers for the municipalities to 
even review the resulting Comprehensive Broader Scale 
Environmental Study (CBSES) which had taken four years to 
complete;  

(f) the refusal of the municipalities to allow their peer reviewers to meet 
with JDCL's consultants until late November, 2008;  

(g) the Town not honouring the settlement of OPA 161 and OPA 114 
which deleted any requirement for a stand alone social impact study 
or financial impact study;  

(h) the staff of CVC producing a report admitted to be "slanted" to its 
Board of Directors – a report that was then relied upon by the Town, 
the Region, and many citizens;  

(i) the opposing parties only confirming that the CBSES meets the 
requirements of the Town OP very late in JDCL's part of the case at 
the hearing;  

(j) the changes to the Region's previously released public display 
boards regarding proposed improvements on Winston Churchill 
Blvd, with such changes being made only after JDCL's traffic 
consultant testified at the hearing;  

(k) the issues raised by the municipalities on which, ultimately, no 
evidence was led.  For example, the Town raised the issue that a 
building permit would be required for the grout curtain, yet failed to 
lead evidence or even consult with its own building department on 
the point; 

(l) the failure of the parties opposing to file supplementary witness 
statements in July 2009 after raising a controversy over the filing of 
the updated AMP in May, 2009; 

(m) the Town, producing, at the eleventh hour, a fundamentally flawed 
financial impact study; 

(n) subjecting the application to prohibitory tests of cultural heritage 
studies undertaken years after the application was filed, even though 
those studies have no status as approved policy; 
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(o) the failure of the CCC to provide public comments during the 
CBSES process (even though it was at meetings and received draft 
reports) and, instead, the CCC choosing to write a secret report, 
meeting secretly with CVC, and not providing its critique (report 
dated February 2008) to JDCL until December 19, 2008, after the 
CBSES was finalized; 

(p) the CVC technical staff and management secretly lobbying DFO to 
change its opinion regarding the Rockfort project; and 

(q) the Town attempting to recover peer review costs through the Fiscal 
Impact Study even though the peer review cost recovery policies 
post-dated the application by many years and the Town had agreed 
to a settlement with JDCL regarding payment of peer review costs. 

7. It has become apparent in the months leading up to the hearing and during 

the hearing itself that the opposition mounted against the Rockfort Quarry is neither fair 

nor reasonable.  This is all the more regrettable given the many benefits that would be 

achieved through the approval of the quarry.   

8. To state the applicant's case in a nutshell, Rockfort is "the right quarry, in 

the right place, at the right time."  It is the right quarry – modern and well engineered to 

meet the demands of today's society  The quarry is in the right place – very close to major 

markets.  It is the right time to approve the quarry – there is a tremendous need for the 

resource the quarry offers and this need which will only increase in future years.   

9. Delaying the approval decision will only increase the risk of losing the 

resource and increasing the potential impacts to the community.  As residential and other 

competing land uses in the general area proliferate over time, the protection of this 

Provincially-significant resource becomes increasingly difficult.  As for potential impacts 
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on the community, there will never be a time when quarrying this rock will have a lower 

impact than the present.  In the future, there will be more people living in the area, more 

traffic on the roads, and more competing land uses.   

10. Now is the time to conclude the planning process that began almost 14 

years ago.  The evidence is clear.  The Rockfort Quarry merits this Board's approval. 

(3) OUTLINE OF JDCL'S WRITTEN ARGUMENT 

11. In the following sections of its written argument, JDCL addresses the 

evidence and previous case law relevant to the issues before the Board.  Generally 

speaking, each section deals with the evidence and case law on a major topic, and does so 

in the order that the evidence was adduced before the Board.  

______________________________ 
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2.   LEGISLATIVE AND PROVINCIAL POLICY FRAMEWORK 

12. The legislative and Provincial policy framework relating to aggregate 

extraction in Ontario was addressed by Mr. Brian Hollingsworth ("Mr. Hollingsworth").  

Mr. Hollingsworth is a Policy Officer with the Ministry of Natural Resources (the 

"MNR").  He was called to give evidence by JDCL under summons. 

13. Mr. Hollingsworth spoke about the importance of mineral aggregates to the 

economy of the Province, noting that they are a non-renewable resource that has no 

available substitutes in appropriate quantities or at an appropriate cost.  He described 

mineral aggregate resources as "vital to Ontario's economy". 

(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, page 5, paragraphs 
5 and 7. 

14. He noted that since 1959, the Planning Act had expressly allowed 

municipalities to pass by-laws for prohibiting or regulating quarries.  This led to 

problems and inconsistencies, and eventually to the enactment of the Pits and Quarries 

Control Act, 1976.  This statute gave the Province the exclusive responsibility of 

regulating the extraction of aggregates and administering the aggregate industry. 

(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, page 9, paragraphs 
23 , to page 11, paragraph 29. 

15. This Act was followed by a number of Provincial studies, such as the 

Report of the Mineral Resource Committee (1969), the Mineral Aggregate Policy for 

Official Plans – 1979, the Mineral Aggregate Resources Planning Policy (the 
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"MARPP"), and the Mineral Aggregate Resources Policy Statement (the "MARPS").  

These reports advanced a number of conclusions or statements, including the following: 

 all parts of the Province with aggregate resources 
should share the responsibility for future demands; 
and, 

 that the Province, in co-operation with the 
municipalities, must identify areas of high aggregate 
resource potential and define these areas for possible 
future extraction. 

(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, at pages 11-13, 
paragraphs 30-37. 

16. Mr. Hollingsworth noted that the Aggregate Resources Act, R.S.O. 1990, 

c. A.8 (the "ARA") was enacted in 1990.  It replaced the Pits and Quarries Control Act, 

1976 and established a more comprehensive licencing regime for aggregate extraction in 

Ontario. 

(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, page 13, 
paragraph 38. 

17. The enactment of the ARA was followed by the State of the Resource 

Study (1990), the Comprehensive Set of Policy Statements (1995), the Provincial Policy 

Statement (1996), and eventually, the Provincial Policy Statement, 1997 (the "PPS"). 

18. Mr. Hollingsworth wrote the following about the Provincial Policy 

Statement (1996): 

"The wording for the PPS was developed by MMAH in close consultation with 
MNR and other ministries.  The current wording of the Mineral Aggregate 
Resource policies closely adheres to the original intent of MARPS, 1986 with 
some modifications and enhancement of resource and operation protection." 
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(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, page 14, 
paragraph 43. 

19. Since 1976, therefore, the regulation of extraction activities has rested with 

the Province of Ontario, as represented by the MNR.  The Provincial interest in 

aggregates has been expressed in a number of policy statements, including the PPS.  

Those statements have remained consistent.  The provisions of the PPS relating 

specifically to mineral aggregates were summarized by Mr. Hollingsworth this way: 

 Mineral resources (mineral aggregates, mineral and 
petroleum resources) will be protected for long term use 
(Policy 2.2.1); 

 As much of the mineral aggregate resources as is 
realistically possible will be made available to supply 
mineral resource needs, as close to markets as possible 
(Policy 2.2.3.1); 

 Mineral aggregate operations will be protected from 
activities that would preclude or hinder their expansion 
or continued use or which would be incompatible for 
reasons for public health, public safety or 
environmental impact.  Existing mineral aggregate 
operations will be permitted to continue without the 
need for official plan amendments, rezoning or 
development permit under the Planning Act (Policy 
2.2.3.2); 

 In areas adjacent to or in known deposits of mineral 
aggregates, development which would preclude or 
hinder the establishment of new operations or access to 
the resources will only be permitted if: 

1. resource use would not be feasible; or 
2. the proposed land uses or development serves a 
greater long term public interest, and 
3. issues of public health, public safety and 
environmental impact are addressed (Policy 2.2.3.3); 
and, 
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 progressive rehabilitation to accommodate subsequent 
land uses will be required (Policy 2.2.3.5). 

20. Mr. Hollingsworth stated in his evidence, and JDCL recognizes, that these 

are not the only policies of the PPS that must be considered in determining the issues that 

are before this Board.  The question of what constitutes an appropriate balance in any 

particular case will involve a number of other important considerations.  Any balancing 

exercise, however, must include a consideration of these specific policies relating to 

aggregates.  JDCL submits that many of the witnesses who purported to carry out such 

balancing exercises failed to consider or give these policies appropriate weight. 

21. Mr. Hollingsworth also noted in his evidence that the balancing exercise 

must firstly take into account matters of Provincial interest.  He also spoke about the 

multiple source strategy and noted that the PPS mineral aggregate policies were 

considered to be environmental as well as economic, aimed at ensuing a reduction of 

greenhouse emissions and social impacts. 

22. JDCL also suggests there is a hierarchy of interests to be recognized in any 

planning exercise, and finding the right balance must give greater weight to matters of 

Provincial interest. 
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3.   NEED 

23. JDCL recognizes and accepts that the referral in this case included this 

statement: 

"As the objections are sufficiently varied, a full hearing of all the issues, save and 
except the issue of "need" is requested.  The issue of "need" revolves around 
justifying the need for a new pit or quarry or expansion thereto, based on an 
examination of supply, demand, alternative locations, travel time and other 
market factors.  Section 2.2.3 of the Provincial Policy Statement indicates that 
"As much of the mineral aggregate resource is realistically possible will be made 
available to supply material resource needs, as close to market as possible."  
Therefore, the matter of "need" does not have to be addressed by the Board."  
(emphasis added) 

In JDCL's submission, this means that this Board does not have to determine or decide 

the issue of need; such a need is presumed to exist.  However, this does not mean that the 

issue of need should not be understood. 

(i) Ex. 65, Minister's referral letter, dated June 28, 2000. 

(ii) Ontario (Ministry of Natural Resources) v. Puslinch (Township) (June 
27, 1990) OMB File Nos. O 880075, Z 860131, M 880019, Z 870049, 
M 880029, O 880177, Z 880184, M 880094, Z 880185 [1990] 
O.M.B.D. No. 1176 at p. 15 (J.A. Wheler, R.W. Rodman, Board 
Members). 

(iii) Re Walker Brothers Quarries Limited Class A License (City of Niagara 
Falls) (August 27, 1992) OMB Board File Nos. O910030, Z910003, 
M900082 at pp. 21-22 (J. A. Wheler, M.F.V. Eger, Board Members). 

(iv) Mono (Township) Old Walker Farm Redesignation Official Plan 
Amendment (Re) (Lockyer Bros.) (April 8, 1994) OMB Case Nos. 
0920110, Z920105, M 920047, [1994] O.M.B.D. No. 655 at p. 14 
(B.W. McLoughlin, E.J. Canning, Board Members). 

(v) LaFarge Canada v. Camden East (Township) (September 26, 1997) 
OMB Case Nos. PL 912122, 910620, Z 920054, O 940154, M 960032, 
[1997] O.M.B.D. No. 1319 at para. 22 (T. Yao, Board Member). 

(vi) Westfield Place Inc. Blandford-Blenheim (Township) Pit Application 
(Re) (August 30, 1996) OMB Case Nos. M 940113, R 950012 [1996] 
O.M.B.D. No. 1252 at para. 88 (S. Fish, Board Member). 
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24. In any event, the Town of Caledon brought an application for judicial 

review of this referral.  The Town sought, among other things: 

"An Order quashing the decision of the respondent R.W. Messervey, District 
Manager, Aurora District of the Ontario Ministry of Natural Resources, and the 
decision of Her Majesty the Queen in Right of Ontario as represented by the 
Ontario Ministry of Natural Resources, that the issue of "need" does not have to 
be addressed by the Ontario Municipal Board." 

(i) Ex. 66, Notice of Application for Judicial Review, November 22, 2000, 
page 3. 

25. This civil proceeding was settled by the Province, the Region, the Town, 

and JDCL pursuant to minutes of settlement, which provided: 

"a.  R.W. Messervey's decision of June 28, 2000, to scope out "need" under 
s.11(5) of the Aggregate Resources Act does not preclude Caledon (or any other 
party) from raising that issue or adducing evidence on that issue or making 
submissions on that issue before the Ontario Municipal Board ("Board") in either 
Phase 1 or 2 of the hearing relative to OPA 161 or OPA 124 to the Official Plan 
for the Town of Caledon or relative to the site specific Planning Act applications 
made by James Dick Construction Limited." 

(i) Ex. 67, Minutes of Settlement, dated March 5, 2001. 

26. JDCL entered into this settlement because it was content that every party 

should be allowed to provide evidence on the issue of need.  JDCL did not see this as 

being inconsistent with the referral.  As noted above, while this Board is not required, by 

the terms of the referral, to determine or to decide the issue of need, it must nevertheless 

understand it. 

27. Mr. Parkin explained that need was a relevant planning consideration 

because reaching a balanced opinion requires an understanding of the demand for 

aggregates and consideration of economic factors.  Three such considerations are 

included in the Regional Official Plan and the issues lists for this hearing.  Factors such 
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as resource quantity, quality, proximity to market and close to market availability all have 

a bearing on the significance of the resource, which is explicitly required to be taken into 

account in providing haul routes to each resource area. 

(i) Ex. 43, Caledon Official Plan, page 5.111, section 5.11.2.4.4c. 

28. To assist the Board's understanding of this issue, JDCL called Patricia 

Arsenault ("Ms. Arsenault") as a witness.  Ms. Arsenault is an economist, with significant 

experience in aggregate issues. 

29. Ms. Arsenault's opinion was that the local supply situation in the GTA 

West with respect to crushed stone can already be characterized as critical.  Due to this 

shortage, she testified that the GTA West (including the Region of Peel) has become 

increasingly reliant on imports of crushed stone from other parts of the Province. 

(i) Ex. 14, Economic Compilation, Witness Statement of Patricia 
Arsenault, tab 1, page 3, paragraph 5.1. 

30. Ms. Arsenault conservatively estimated that the GTA West would continue 

to require an average of 14 million tonnes of crushed stone annually over the next 20 

years.  Even taking into account recent developments, such as the approved expansion of 

Dufferin's Milton quarry, she estimated there would be significant shortfalls in the area's 

ability to supply its owns needs for this material; she wrote: 

"Looking at a 20 year timeframe, in all 3 scenarios the existing licensed reserves 
of crushed stone in the GTA West would fall short of the 20 year need (of 280 
million stones), with the shortfalls ranging from 32 million tonnes to 152 million 
tonnes, depending on the extent to which local production plays a role. 

Given the long planning timeframes discussed previously to get new sites into 
production and potential for higher than expected demand levels and/or potential 
disruptions to supply, including additional production cuts by current quarry 
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operators in order to extend their operating years, the local supply situation in the 
GTA West with respect to crushed stone can already be characterized as 
critical." 

(i) Ex. 14, Economic Compilation, Report on The Market for Crushed 
Stone in the GTA West, dated July 30, 2008, tab 2, pages 6-7. 

31. Ms. Arsenault examined potential ways in which this supply gap could be 

filled, including: 

 increased imports from areas outside of the GTA 
West; 

 increased use of recycled and substitute products; 

 expansion to existing licenses within the GTA West; 
and, 

 new licensed reserves within the GTA West. 

(i) Ex. 14, Economic Compilation, Report on The Market for Crushed 
Stone in the GTA West, dated July 30, 2008, tab 2, page 8. 

32. With respect to the idea of imports from outside the GTA West, 

Ms. Arsenault stated: 

"However, increased imports would mean higher average prices for consumers 
of crushed stone, due to the added costs of transporting the product relative to 
aggregates produced within the GTA West market area.  Higher average prices 
for crushed stone would increase the costs of construction borne either privately, 
or publicly, by the residents of the GTA West – including the residents of Peel 
Region. 

There are several previous studies that have highlighted the importance of 
maintaining an adequate supply of reserves close to demand areas: 

" … prohibiting development of aggregates located near markets 
typically results in significant cost increases for aggregate 
consumers, who must then be supplied from more distant and 
costly deposits; this in turn increases municipal and provincial tax 
requirements to finance highway and road construction, as well as 
consumer costs for new residential, commercial and other building 
construction."  (Witness Statement for C.F. Osler, Niagara 
Escarpment Plan Review, December 24, 1991)." 
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(i) Ex. 14, Economic Compilation, Report on The Market for Crushed 
Stone in the GTA West, dated July 30, 2008, tab 2, page 8. 

33. With respect to the potential for using recycled and substitute products 

meet this supply gap, she concluded:  "While it has been an increasing contributor to 

supply, recycled materials cannot be expected to address the supply gap in a substantive 

way".  This view was shared by Mr. MacKay. 

(i) Ex. 14, Economic Compilation, The Market for Crushed Stone in the 
GTA West, tab 2, page 12. 

34. Ms. Arsenault also concluded that the expansion of the existing Milton 

quarries, even if assumed, would do nothing to ease the current competitive environment. 

35. Mr. Sweetnam confirmed this in his evidence.  He noted that Peel itself 

consumes significant amounts of quarried dolostone annually, and produces none.  He 

also referred to the analysis of aggregate demand and supply that had been carried out by 

the IBI Group ("IBI") as part of the CCRS Study.  By 2011-2015, IBI had projected an 

average annual production of between 1.1 million to 2.5 million tonnes of crushed stone 

for Caledon, under its "moderate" and "high" demand scenarios. 

(i) Ex. 120, G. Sweetnam's Slide Presentation, page 86; and, 

(ii) Ex. 120, Document Brief, Terms of Reference and Assessment of the 
Market Demand for Aggregates in the Town of Caledon, 1996-2001 
(the IBI Report), at tab 8. 

36. Ms. Arsenault concluded by indicating: 

"Licensing of new sites, among different owners, would address the need for 
additional licensed reserves, while at the same time providing for a more 
competitive marketplace.  Because there is no available crushed stone resource 
in York Region and the City of Toronto, new sources of licensed reserves within 
the GTA West will be limited to Halton Region and Peel (i.e. Caledon).  The 
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northern area of Peel (where the region's population growth will be focused) and 
the western areas of York Region would be well served (in terms of closeness to 
market) by new quarry operations located in Caledon." 

(i) Ex. 14, Economic Compilation, The Market for Crushed Stone in the 
GTA West, tab 2, page 17. 

37. Ms. Arsenault's evidence was not peer reviewed, and no other witness was 

called to specifically address the issues she spoke to.  In cross-examination, she was 

asked about supply coming from other areas, like Flamborough, the Highland property, 

or other areas that may not yet have initiated applications.  She said that, given the long 

timeframes for securing licenses, these potential sources of supply did not alleviate her 

concerns. 

38. Mr. Hollingsworth also addressed the issue of need, as it relates to the 

Provincial policy framework; he wrote: 

"The PPS establishes, and numerous studies such as the State of the Resource 
Study have confirmed, that new aggregate resource operations will always be 
needed to meet the ongoing provincial demand for this non-renewable resource 
throughout the entire province. 

Similarly, studies asking the applicant to explore alternate supplies in other 
jurisdictions are inappropriate since the PPS is premised on the concept that all 
municipalities must assume a share of responsibility in making mineral 
aggregates available." 

(i) Ex. 9, Anticipated Evidence of Brian Hollingsworth, page 16, 
paragraphs 52 and 53. 

39. The evidence presented by Ms. Arsenault, which was confirmed by others, 

was clear:  the demand for crushed stone products in the GTA West will continue.  The 

ability of in the GTA West to meet these demands is currently limited to very few 

suppliers, all of them in Halton Region.  The costs of having to meet the supply gap from 
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sources outside the GTA West are significant, for both the public and private sector.  The 

environmental costs of doing so are also significant.  JDCL respectfully suggests that 

these matters and opinions can and should assist the Board in making its decision. 
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4.   ROCK QUALITY AND QUANTITY 

40. The quality and quantity of aggregate on any proposed site is a matter that 

this Board must consider by virtue of section 12(1)(g) of the Aggregate Resources Act, 

R.S.O. 1990, c. A.8 (the "ARA"). 

(i) the Aggregate  Resources Act, R.S.O. 1990, c. A.8, section 12(1)(g), 
Legislation and Policy Brief, Volume II, tab 2. 

41. It is also a factor that must be considered under the provisions of the Town 

of Caledon's Official Plan (the "COP").  For example, section 5.11.2.4.4 of the COP 

provides: 

"Provided the impacts are acceptable and taking into account the significance of 
the aggregate resource, the Town acknowledges that, in principle, there should 
be a haul route to each resource area."  (emphasis added) 

(i) Ex. 43, Town of Caledon Official Plan, page 111, section 5.11.2.4.4. 

42. Evidence on this issue was provided by Mr. Michael MacKay 

("Mr. MacKay").  Mr. MacKay is a geotechnical engineer, with significant experience in 

road design and construction.  His opinion was that the demand for high quality 100% 

crushed stone will increase over time as a result of changes in pavement design 

requirements and construction material specifications.  He stated that the physical and 

chemical properties of crushed stone products from the Amabel Formation meet the high 

quality requirements of these specifications.  His opinion on these matters was not 

seriously contested by any party. 

(i) Ex. 10, Witness Statement of Michael MacKay, paragraph 5.0. 
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43. Mr. MacKay's firm tested samples of materials taken from the Rockfort 

site.  He concluded that these materials met all modern requirements for concrete 

aggregate, hot mix asphalt, granular and sub-base materials: the main components for the 

production of high quality concrete and the construction of roadways.  Although the 

materials from the Rockfort site showed slightly high absorption characteristics, 

Mr. MacKay said this was a common feature of Amabel stone, and it would not limit the 

uses to which these materials can be put. 

44. Mr. MacKay said that Amabel stone was of a quality that could be used in 

high volume municipal roads, airports, infrastructure, houses, concrete sewer pipes, 

bridges and major buildings; in short, the full spectrum of civil engineering construction. 

(i) Ex. 10, Witness Statement of Michael MacKay, paragraph 5.1, at page 
3. 

45. He also said that municipal, provincial and American standards were 

evolving so as to put a greater emphasis on high-stability mixes, produced using quarried 

materials.  By way of example, he spoke of his involvement with the reconstruction of 

Olde Baseline Road, from Highway 10 west to Creditview Road.  The pavement there 

was processed in place using full-depth reclamation.  Then, two "lifts" (or layers) of high 

stability mixes were added, all produced with crushed materials brought in from the 

Milton area.  Mr. MacKay said in evidence that the need for high quality materials was 

particularly acute in urban areas, where buses used in public transportation put a 

significant stress on the pavement (much more than heavy trucks). 
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46. Mr. MacKay also noted that one advantage of using 100% crushed stone is 

that it allows less material to be used than would otherwise be required with sand or 

gravel.  This has obvious implications for both the mining and the transportation of 

aggregate products. 

47. Mr. MacKay agreed completely with the statement made in the Ministry of 

Northern Development and Mines 2009 Aggregate Resource Inventory of the Region of 

Peel that: 

"The Amabel Formation rock has been used in other municipalities to produce a 
variety of crushed stone products.  The formation is known to contain very high 
quality rock, suitable for all road aggregate uses, including hot mix paving and 
concrete aggregate.  Because of its durability and versatility, it is a resource of 
provincial significance." 

(i) Ex. 6:  Aggregate Resource Background Compilation, Aggregate 
Resources Inventory of the Region of Peel (2009), at tab 2, page 29. 

48. Mr. MacKay wrote:  "the advantages of 100 percent crushed stone in 

pavement construction have long been recognized … and agencies such as the City of 

Mississauga have exclusively specified 100 percent crushed stone granular base and sub 

base since the late Seventies for all its roadways, including residential subdivisions."  

Elsewhere in his report, he stated: 

"There have been a number of asphalt technology innovations that have been 
developed to improve the performance and increase the life of asphalt concrete 
pavements.  These developments have greatly increased the overall Ontario 
requirement for high quality, 100 percent crushed coarse and fine aggregates for 
hot-mix asphalt.  In order to resist plastic deformation (rutting) of the asphalt 
concrete mixture under high, concentrated wheel loads, virtually all road 
agencies in the GGH and the MTO have adopted the use of high stability asphalt 
mixes incorporating 100 percent crushed coarse and fine aggregates." 

(i) Ex. 10, Witness Statement of Michael MacKay, letter of May 28, 2009, 
pages 5-6 and 8. 
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49. Because of its chemical characteristics, Mr. MacKay said that Amabel 

stone could not be replaced from other sources elsewhere in the province, like the Carden 

Plain; Carden Plain stone, he noted in his witness statement, is just not of the same high 

quality.  He also noted that geology limited the locations where Amabel stone could be 

economically mined, and that there were no Amabel quarries in Toronto, York or Peel.  

In the result, significant amounts of crushed stone are "imported" to these areas from 

other parts of the Province. 

(i) Ex. 10, Witness Statement of Michael MacKay, Witness Statement, 
pages 9 and 10, paragraph 5.1 and letter of May 28, 2009, page 5. 

50. Mr. MacKay also made the important point that the intensification of 

development in existing urban areas would aggravate the need for high quality materials; 

in evidence, he said that if we "want to build higher, we have to build stronger". 

(i) Ex. 10, Witness Statement of Michael MacKay, letter of May 28, 2009, 
page 5. 

51. This thought was expressed in his witness statement in this way: 

"The continuing development and maintenance of the transportation 
infrastructure in the GTA will require vast quantities of high quality crushed stone 
and this demand can clearly be partially addressed by the proposed RockFort 
[sic] Quarry." 

(i) Ex. 10, Witness Statement of Michael MacKay, Witness Statement, 
page 18, paragraph 5.1. 

52. Mr. MacKay's work was not peer reviewed, and his opinions were not 

seriously challenged by any of the parties.  His conclusions as to the increasing need for 

high quality crushed stone resources were confirmed by a number of others, including 

Brian Hollingsworth and Patricia Arsenault. 
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53. As to the quantity of aggregate on the Rockfort site, this has been 

confirmed by site specific investigations and it carries a high degree of certainty. 

54. This compares to other parts of Caledon, which were thought to have 

significant bedrock resources at the time of the CCRS study.  Mr. Parkin spoke of the 

recent changes to the ARIP mapping for Area 6-B, which have effectively eliminated it 

as a potential candidate for the extraction of crushed stone.  Mr. Sweetnam spoke about 

depth of stone and other issues in Area 5-B. 

55. The evidence is that the deposit at the Rockfort site is particularly deep, 

meaning that a greater tonnage can be made available from a smaller area, resulting in 

lower surface disturbance as compared to shallower deposits. 

56. In short, the Rockfort site has significant proven quantities of high quality 

Amabel stone, which the Ministry of Northern Development and Mines has recently 

described as "a resource of provincial significance".  The area has long been recognized 

as having high potential for mineral resources extraction in geological reports and 

planning documents.  There was no cogent evidence led at the hearing to suggest that a 

resource of this significance was readily available in any other location in Caledon. 

(i) Ex. 1,  Planning and Classification Report, dated July, 2008, page 56, 
section 5.2. 

57. Based on Mr. MacKay's evidence, JDCL respectfully submits that the 

Board can confidently conclude that: 
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 the continuing development and maintenance of the 
GTA's infrastructure will require significant quantities 
of high quality crushed stone; and, 

 that this need can be addressed in part by the proposed 
Rockfort quarry. 
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5.   TRANSPORTATION, TRAFFIC AND HAUL ROUTE 

(1) INTRODUCTION 

58. Matters relating to transportation, traffic and the haul route in connection 

with the proposed Rockfort Quarry have been the subject of expert study for over 13 

years.  JDCL first retained URS Canada Inc. (formerly URS Cole Sherman and Cole, 

Sherman & Associates Ltd., referred to herein as "URS") in February 1997 to provide 

expert analysis.  MMM Group Limited ("MMM") has provided peer review analysis on 

URS' work since 1998.  

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 1-2. 

(ii) Exhibit 1, MHBC Planning, Planning and Justification Report, July 
2009, pp. 66-69 (Helpful overview of information relating to 
transportation issues and the Rockfort Quarry haul route). 

59. The transportation experts in this case (Roy Pritchard of URS, and Geri 

Kozorys-Smith of MMM) are in agreement on all significant issues relating to 

transportation issues at the proposed Rockfort Quarry.  Over the years, URS prepared 

detailed reports and additional written material, and MMM prepared several written peer 

review analyses.  These reports and peer reviews were made exhibits at the hearing and 

both Mr. Pritchard and Ms. Kozorys-Smith testified at the hearing. 

(i) Evidence of Roy Pritchard, September 23 and 24, 2009. 

(ii) Evidence of Geri Kozorys-Smith, February 2, 2010. 

60. The transportation experts are agreed that:  (1) the preferred and acceptable 

haul route is Alternative "B" which, from the Rockfort Quarry lands, proceeds east on 
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Olde Baseline Road, south or Mississauga Road, and east on King Street to Highway 10;  

(2) there are no outstanding transportation issues that cannot be resolved in the 

subsequent regulatory process; and, (3) as a responsible municipality, Peel Regional 

Council will take into account this Board's decision on land use in making determinations 

regarding improvements to the roads comprising the proposed haul route.  The latter 

point was confirmed by the Region's planner who testified. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, Figure 6.3 (Proposed Rockfort 
Quarry Haul Route Alternative B), p. 50. 

(ii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 9, February 27, 2009 letter of MMM Group, p. 6, Section 4.3 
("MMM is in agreement that Alternative B is still the best alternative 
under the Social Assessment category and the evaluation as a whole"). 

(iii) Examination of Geri Kozorys-Smith, morning of February 2, 2010. 

(iv) Cross-examination of Simone Banz, afternoon of February 3, 2010. 

61. The staff of the Niagara Escarpment Commission similarly agreed in a 

1998 report that the road improvements (on Olde Baseline Road) should be finalized after 

the decision regarding land use for the Rockfort Quarry lands is made.  The NEC staff 

report also indicated that the precise details of the road improvements could be 

subsequently addressed through the development permit process. 

(i) Exhibit 352, NEC Report re Belfountain ESR, dated March 26, 1998. 

62. The road improvements that would be required for the proposed haul route 

are well understood.  It has been established that the required improvements on Olde 

Baseline Road would be consistent with the reconstruction standards established in the 

1998 Belfountain ESR (Exhibit 62A).  The Belfountain ESR recommended a revised 
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roadway design that reflects the requirements of a standard major roadway with the 

modification of some elements to reduce the impact to the Niagara Escarpment Plan 

Area.  The Belfountain ESR included environmental work, cultural heritage work, and 

extensive consultations with both the public and government (including the Niagara 

Escarpment Commission).  The reconstruction standards that URS proposes in its Road 

Improvement Study for the entirety of the proposed haul route are consistent with the 

other roads in the geographic vicinity that serve as haul routes for quarries and traverse 

the Niagara Escarpment Plan Area.  The peer reviewer for the Region and the Town did 

not take issue with the URS Road Improvement Study.  All parties understand that the 

completion of the necessary road improvements are subject to a further Class EA process 

that will review and finalize the design and mitigation requirements for the 

reconstruction.  Based on the previous work completed by the Region and the evidence 

before this Board, there is no reason to think that these road improvements cannot be 

readily achieved. 

(i) Exhibits 62A and 62B, Belfountain Environmental Study Report, 
January 1998. 

(ii) Exhibit 11D, 2005 URS Report, Vol. 4, Appendix "L", Road 
Improvement Study, pp L-1 to L-3, L-26 to L 27. 

(iii) Exhibit 11B, 2005 URS Report, Vol. 2, Appendix E., pp. E-3 to E-4 
(Photographs of haul routes for quarries in the Niagara Escarpment Plan 
Area). 
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(2) THE PROVINCIAL POLICY STATEMENT AND THE "CLOSE-TO-MARKET" 

PRINCIPLE 

63. Provisions of the Provincial Policy Statement ("PPS") are relevant to 

transportation issues relating to the Rockfort Quarry.  The PPS applicable to the JDCL 

application provides as follows with respect to proximity to markets (the PPS was 

promulgated in 1996 and amended in 1997): 

2.2.3.1.  As much of the mineral aggregate resources as is realistically possible 
will be made available to supply mineral resource needs, as close to markets as 
possible.  [Emphasis added.] 

64. The Rockfort Quarry is uniquely well positioned in terms of proximity to 

major markets.  This is graphically demonstrated in Figure 6.1 of Volume 1 of the 2005 

URS Report.  It is rare to find an aggregate resource of such high quality so close to 

major markets.  In purchasing the Rockfort lands, JDCL had regard to the "close to 

markets" principle of the PPS and the proximity of the site to major markets. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, Figure 6.1 (Potential Market 
Areas for Proposed Rockfort Quarry), p. 48. 

(ii) Examination of Greg Sweetnam, afternoon of November 26, 2009, and 
Exhibit 121, Greg Sweetnam Slide Presentation, Slides 10, 16 and 52. 

65. The tremendous social, environmental and economic benefits that the 

Rockfort site, if approved, would provide to the Province are shown in Tables 9.2A and 

9.3A to the 2008 URS Addendum, Exhibit 12, pp. 8-9:
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Table 9.2A 
Truck Kilometre Savings With Rockfort 

Quarry Area Quarry Distance to 
JDCL Ready 
Mix (km) 

Additional 
Difference 
from 
Rockfort 
(km) 

Average 
Additional 
Distance 
(km) 

Average 
Additional 
Distance for 
Return Trip 

Georgian 
Duntroon 

90.1 64.3 

JDCL Guelph 94.1 68.3 

Closet Amabel 
Quarries Outside 
GTA West 

Lafarge Dundas 96.0 70.2 

67.6 135.2 

Nelson 
Burlington 

76.2 50.4 

Dufferin Milton 43.5 17.7 

Remaining 
Quarries in GTA 
West 

Dufferin Acton 42.5 16.7 

28.3 56.5 

Area 9A JDCL Rockfort 25.8 0 0 0 

 

Table 9.3A 
Annual Truck Distance and Transportation Cost Savings with Rockfort 

Rockfort 
Production 

Level 

Average Reduction 
in Distance 

Travelled per 
Truck (km) 

Annual 
Reduction in 

Distance 
Travelled by 

Aggregate 
Trucks (km) 

Average 
Reduction in 

Haulage Distance 
per Truck (km) 

Annual Industry 
Transportation 
Cost Savings ($) 

1.5 MT/Yr 127.3 5,786,364 63.7 19,110,000 

2.5 MT/Yr 127.3 9,643,939 63.7 31,850,000 

 
Assumptions: Loads of 33 tonnes per truck 

Operating Cost of $0.20 per tonne/km 

(i) Exhibit 12, 2008 URS Addendum, Tables 9.2A and 9.3A, pp. 8-9. 
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66. These tables show and Mr. Pritchard testified that, as a result of the 

Rockfort Quarry being brought into operation, there would be significant reductions in: 

(1) greenhouse gases released to the atmosphere; (2) the wear and tear on roads 

throughout the province; and (3) impacts on other users of the roads.  At an annual 

operating level of 1.5 million tonnes per year, and with an average of 33 tonnes of 

aggregate loaded per truck, there would be an annual reduction of 5,786,364 kilometres 

in truck travel once the Rockfort Quarry is in operation.  At an operating cost of $0.20 

per tonne for each kilometre travelled, this would amount to a cost savings to the industry 

of $19,110,000 per year.  If the Rockfort Quarry were ever operated at a level of 2.5 

million tonnes per year, the savings would be that much greater. 

(i) Examination of Roy Pritchard, morning of September 23, 2009, after the 
break (the significant reduction in kilometres travelled with the Rockfort 
Quarry in place would translate into many environmental benefits, such 
as less fuel consumption, less GHG emissions, less accidents, and less 
wear and tear on the roads). 

(ii) Exhibit 12, 2008 URS Addendum, Tables 9.2A and 9.3A, pp. 8-9. 

67. Other witnesses confirmed in their testimony the significant social, 

environmental and economic benefits that the Rockfort site affords as a result of being so 

close to major markets.  Mike Lepage of RWDI Air Inc. testified that, as a result of 

saving an estimated annual savings of 3 million litres of fuel by using stone from the 

Rockfort Quarry, there would be an annual reduction of 8110 tonnes of CO2 emissions 

annually compared to obtaining the stone from existing sites located farther from the 

market area.  Savings in smog pollutants (CO, NOx, SO2 and particulate matter) would 

also be achieved.   
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(i) Exhibit 15, RWDI, Air Quality Assessment - Rockfort Quarry, July 
2008, section 14.3, "Close-to-Market Benefit of the Proposed Quarry 
Location", pp. 19-20.   

(ii) Examination of Mike Lepage, morning of September 29, 2009, before 
the break.   

68. The testimony of Patricia Arsenault also addressed these issues.  

Ms. Arsenault testified that the local supply for crushed stone in the "GTA West" 

(Halton, Peel, Toronto west of Yonge and York west of Yonge) can already be described 

as "critical" — licensed reserves in the GTA West are insufficient to meet demand in the 

coming years.  Ms. Arsenault testified that approving the Rockfort Quarry, and thereby 

providing a source of supply close to markets in the GTA West, would reduce costs for 

consumers because transportation expenses play a key role (about 50%) in the price of 

aggregates.  In addition, approving Rockfort would also have a beneficial effect on the 

environment by reducing transportation distances.  In Ms. Arsenault's opinion, the failure 

to decrease the reliance on stone imported from outside the market area would 

(1) increase transportation costs; (2) increase impacts on the environment; and (3) not be 

consistent with the PPS. 

(i) Exhibit 14, Witness Statement of Patricia Arsenault, Tab 1, p. 3, para. 
5.1. 

(ii) Examination of Patricia Arsenault, morning of September 28, 2009. 

(iii) Examination of Greg Sweetnam, afternoon of November 26, 2009 
(transportation expenses comprise about 50% of the cost of aggregates). 

69. The above analysis shows that substantial social, environmental and 

economic benefits would accrue to the citizens of Ontario by the licensing and operation 

of the Rockfort Quarry.  These benefits accord with the goals of the PPS.  The "close to 
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markets" principle of the PPS is also reflected in the planning policies of the Region of 

Peel and the Town of Caledon.  The Rockfort Quarry proposal is consistent with these 

planning policies and the important public benefits they seek to achieve. 

(i) See generally, Exhibit 1, MHBC Planning, Planning and Justification 
Report, July 2009, p. 26, fourth full paragraph ("as close to markets as 
possible"), pp. 46-47 ("importance of close to market supply"), p. 82, 
third bullet point ("close-to-market location"), p. 88, first full paragraph 
(advantages of Rockfort over Resource Area 5B), p. 90, paragraph 4a 
("closest to market"), and p. 103, second row of table ("close-to-market 
aggregate resource"). 

(3) TRANSPORTATION POLICIES IN THE REGION OF PEEL OFFICIAL PLAN 

70. The Rockfort lands are identified as a High Potential Mineral Aggregate 

Resource Area ("HPMARA") in the Region of Peel Official Plan ("Peel O.P."). 

(i) Exhibit 52, Region of Peel Official Plan at the date of application, p. 37, 
Schedule B. 

71. The Peel O.P. includes transportation policies relevant to the Rockfort 

lands.  The segments of all of the roads to be used as the haul route (Olde Baseline Road, 

Mississauga Road and King Street) are all identified as "Major Roads" in the O.P.  

Indeed, this has been the case throughout the history of the Peel O.P.  These roads are 

part of Peel's Major Road Network.  Peel's Major Roads were classified as such after an 

extensive planning process at the regional level.  The transportation policies and 

schedules were approved by the Ontario Municipal Board in February 1998.  The 

proposed haul route is consistent with these transportation policies and the planned 

function of the roads. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 6-7, and Figure 2.2 (Major 
Road Network), p. 17. 
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(ii) Exhibit 1, MHBC Planning, Planning and Justification Report, July 
2009, p. 102 (top) and p. 121. 

(iii) Examination of James Parkin, morning of December 7, 2009. 

72. Section 5.6.4.2.3 of the Peel O.P. provides that it is the policy of the Region 

to encourage the location of activities generating substantial truck traffic near Major 

Roads.  Given that the Rockfort lands front on Olde Baseline Road and Winston 

Churchill Boulevard, the JDCL application fully satisfies this Regional policy.  In 

addition, this aspect of the Rockfort site was a significant factor in JDCL's decision to 

purchase the property. 

(i) Exhibit 52, Region of Peel Official Plan at the date of application, 
section 5.6.4.2.3, pp. 79-80. 

(ii) Examination of Greg Sweetnam, afternoon of November 26, 2009, after 
the break, and Exhibit 121, Greg Sweetnam Slide Presentation, Slides 
53-56. 

(4) TOWN OF CALEDON OFFICIAL PLAN 

73. Under the Town of Caledon Official Plan ("Caledon O.P."), the Regional 

roads that would form the proposed haul route for the quarry are currently classified as 

"Medium Capacity Arterial Roads".  Under section 5.9.5.4(c) of the Caledon O.P., 

Medium Capacity Arterial Roads are designated to serve moderate volumes of medium 

distance traffic at moderate speeds with limited property access.  As described below, in 

accordance with the Belfountain ESR improvements would have been made to at least 

some stretches of the roads that would form the proposed haul route, but for the quarry 

application.  Such improvements were put on hold pending this Board's decision on the 

land use for the Rockfort lands. 
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(i) Exhibit 11A, 2005 URS Report, Vol. 1, Figure 2.3 (Town of Caledon 
Arterial Road Network), p. 18. 

(ii) Exhibit 43, Town of Caledon Official Plan - current, section 5.9.5.4(c), 
pp. 55-56. 

74. The Caledon O.P. permits truck use of Medium Capacity Arterial Roads, 

pending structural suitability, as connectors to service high capacity arterial routes: 

section 5.9.12.1(b).  The proposed haul route is comprised of such Medium Capacity 

Arterial Roads.  Highway 10 to the east – as well as Mississauga Road south of King 

Street – are both classified as "High Capacity Arterial Roads" and both currently serve as 

existing truck haul routes.  King Street east of Mississauga Road is also an existing truck 

haul route that serves Brampton Brick (this stretch of King Street is classified in the 

Caledon O.P. as a Medium Capacity Arterial Road).  The Rockfort lands are well served 

with direct access to roads with a planned function of carrying truck traffic (i.e., roads 

that are functionally designated in planning documents to accommodate truck traffic). 

(i) Exhibit 43, Town of Caledon Official Plan, current, section 5.9.12.1(b), 
pp. 60-61. 

(ii) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 7-8, and Figure 2.3 (Town of 
Caledon Arterial Road Network) p. 18, and Figure 2.5 (Existing Truck 
Haul Routes/Pits/Quarries) p. 20. 

(iii) Exhibit 1, MHBC Planning, Planning and Justification Report, July 
2009, p. 121. 

(5) CALEDON OPA 161: TRANSPORTATION POLICIES AND REQUIREMENTS 

75. A major policy shift occurred at the Town of Caledon with the adoption of 

OPA 161 relating to aggregate resource management.  Following negotiations, these 

policies were revised and ultimately approved by the OMB in 2003.  In the settlement of 
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OPA 161, the identification of Resource Area 9A (which includes the Rockfort lands) 

was deferred to enable JDCL to present evidence to support those lands being identified 

as an "Aggregate Resource Area" as opposed to an "Aggregate Reserve Area". 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 1 and 11. 

76. The traffic and haul route submission requirements for proposed aggregate 

projects were substantially increased under Caledon's OPA 161.  This necessitated a great 

deal of additional work by URS, culminating in the issuance of a four-volume report in 

2005 (Exhibits 11A to 11D), an Addendum in 2008 (Exhibit 12), as well as additional 

submissions and documentation issued subsequently in response to the comments of 

MMM, the peer reviewer for the Region and Town. 

(i) Exhibit 11A to 11D, 2005 URS Report, Vols. 1-4. 

(ii) Exhibit 12, 2008 URS Addendum. 

(iii) Exhibit 13, Traffic Compilation, and the documents referred to therein. 

77. The traffic and haul route submission requirements under OPA 161 for 

"Aggregate Resource Lands" are set forth in sections 5.11.2.4.2(b) and 5.11.2.4.14 of the 

Caledon O.P.  These sections of the Caledon O.P. require the applicant to complete a 

"Traffic Impact Study" addressing such items as an evaluation of alternative haul routes, 

their physical characteristics, and the anticipated increase in traffic generated by the 

proposed aggregate operation.  URS completed such a Traffic Impact Study in this case 

and the peer reviewer of the Region and Town does not take issue with the adequacy of 

URS' work. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 11-13, quoting Caledon OPA 
161, sections 5.11.2.4.2(b) and 5.11.2.4.14. 
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(ii) Traffic Impact Study: Exhibits 11A to 11C, 2005 URS Report, Vols. 1-3; 
Exhibit 12, 2008 URS Addendum; and Exhibit 13, Traffic Compilation, 
and the documents referred to therein. 

78. The traffic and haul route submission requirements under OPA 161 for 

"Aggregate Reserve Lands" are set forth in sections 5.11.2.4.4(c) and 5.11.2.5.2 of the 

Caledon O.P.  In addition to the completion of "a traffic and haul route evaluation" (i.e., a 

Traffic Impact Study), these sections of the Caledon O.P. require the applicant to 

complete a "Road Improvement Study" to indicate the measures proposed to minimize 

the impacts of any road improvements.  URS completed such a Road Improvement Study 

and, again, the peer reviewer of the Region and Town does not take issue with the 

adequacy of URS' work. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 13-14, quoting Caledon OPA 
161, sections 5.11.2.4.4(c) and 5.11.2.5.2. 

(ii) Road Improvement Study: Exhibit 11D, 2005 URS Report, Vol. 4; 
Exhibit 12, 2008 URS Addendum; and Exhibit 13, Traffic Compilation 
and the documents referred to therein. 

79. Significantly, there is no requirement under the Caledon O.P. to conduct a 

separate "social impact study" in connection with the proposed haul route for a new 

aggregate operation.  Such a requirement for an independent social impact study was 

expressly negotiated out of a draft of OPA 161 in the course of the approval process for 

the amendment.  Instead of a separate social impact study, section 5.11.2.4.13 of the 

Caledon O.P. requires that any impact studies include an assessment of social impacts 

"based on predictable, measurable, significant, objective effects on people caused by such 

factors as noise, dust, traffic levels and vibration."  The Traffic Impact Study and the 

Road Improvement Study conducted by URS in this case assessed such matters from a 



-  36  - 

2587558.1  

transportation perspective, and the peer reviewer of the Region and Town does not take 

issue with the adequacy of URS' work. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, p. 14, quoting Caledon OPA 
161, section 5.11.2.4.13. 

(ii) Evidence of Geri Kozorys-Smith, February 2, 2010. 

80. It is also key that the Caledon Official Plan policies regarding traffic and 

haul route for "Aggregate Reserve Lands" stipulate that "in principle" there should be a 

haul route to a resource area such as the Rockfort lands.  In addition to acceptability, the 

significance of the aggregate resource must be taken into account and, in this case, there 

can be no doubt about the significance of Rockfort as an aggregate resource.  Section 

5.11.2.4.4(c) of the Caledon O.P. provides, in part, as follows: 

Provided the impacts are acceptable and taking into account the significance of 
the aggregate resource, the Town acknowledges that, in principle, there should 
be a haul route to each resource area.  [Emphasis added]. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, p. 13, quoting Caledon OPA 
161, section 5.11.2.4.4(c). 

81. Further, it is the category of road that is relevant to acceptability of impact, 

not the present state of the roads: 

In determining the acceptability of impact pursuant to this subsection, the Town 
will take into account the category of the road identified on Schedule J and 
associated transportation policies.  [Emphasis added]. 

As stated, it is beyond controversy that the Rockfort lands constitute a unique and 

valuable aggregate resource.  This was established by the evidence of, among others, Mr. 

MacKay.  Consistent with the significance of the resource, the lands have been identified 

as part of Area 9A in the Caledon O.P.  Furthermore, the studies prepared in this case 
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have shown in meticulous detail that the impacts that would be occasioned by the quarry 

operation are acceptable, especially when the category and planned function of the 

affected roads is taken into account.  Given these facts, the policy of the Caledon O.P. (as 

quoted above) is that there should be a haul route to this resource area. 

(i) Evidence of Michael H. MacKay, September 22, 2009, and Section 4 
above, "Rock Quality and Quantity". 

(ii) Exhibit 11A, 2005 URS Report, Vol. 1, p. 13, quoting Caledon OPA 
161, section 5.11.2.4.4(c). 

(6) TRANSPORTATION ASPECTS OF THE PROPOSED ROCKFORT OPERATIONS 

82. The licence application for the Rockfort Quarry proposes an annual 

shipment limit of 2.5 million tonnes.  The typical quantity of material shipped in any 

calendar year, however, is estimated to be 1.5 million tonnes.  It will take several years 

from the commencement of operations to approach 1.5 MT/annum. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, p. 26. 

83. The traffic that would be generated by the proposed quarry has been 

analyzed in detail.  The "50th percentile figures" generated from the analysis would 

reflect shipping conditions on an average day.  For more rare, peak day situations, "95th 

percentile figures" would reflect the shipping conditions.  As there are approximately 260 

shipping days in a year, this would indicate that, under the various annual shipment 

scenarios: 

 For 105 days in a year, there would be no trucks. 

 For 130 of the 260 shipping days, truck volumes 
would be less than or equal to the 50%ile values 
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 For 13 of the 260 shipping days, truck volumes would 
equal or slightly exceed the 95%ile values. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, Exhibit., p. 28. 

84. Converting these numbers into percentages of 365 days per year: 

 On 28.8% of the days in a year, there would be no 
trucks whatsoever. 

 On 35.6% of the days in a year, truck volumes would 
be less than, or equal to, the 50%ile values. 

 On only 3.6% of the days in a year would truck 
volumes equal or slightly exceed the 95%ile values. 

85. Normal shipping at Rockfort is expected to occur 12 hours per day 

(6:00 a.m. - 6:00 p.m.) on Monday to Friday.  Saturday shipping will not be regularly 

scheduled: it will sometimes occur to fulfil contract requirements.  There will be no 

shipping on Sundays and holidays.  With JDCL trucks having an average payload of 33 

tonnes, the following tables provide examples of the number of truck shipments per day, 

and the number of truck passbys per hour, given the various parameters shown in the 

tables: 

Examples of Number of Truck Shipments Per Day from Rockfort 

Percentile Day 0.4 MT/Year 0.7 MT/Year 1.5 MT/Year 2.5 MT/Year 

95%ile 83 loads/day 145 loads/day 312 loads/day 519 loads/day 

50%ile 51 loads/day 89 loads/day 191 loads/day 318 loads/day 

10%ile 14 loads/day 24 loads/day 52 loads/day 86 loads/day 
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Examples of Truck Passbys Per Hours 
(Assuming Daily Shipments at Rockfort based on a 95%ile Day) 

Time Period 0.4 MT/Year 

(83 Loads/Day) 

0.7 MT/Year 

(145 Loads/Day) 

1.5 MT/Year 

(312 Loads/Day) 

2.5 MT/Year 

(519 Loads/Day) 

6:00-7:00 a.m. 

(heaviest hour in the 
day) 

20 passbys/hr. 

(i.e. 10 in and 10 
out) 

36 passbys/hr. 

(i.e. 18 in and 18 
out) 

78 passbys/hr.  

(i.e. 39 in and 39 
out) 

130 passbys/hr.  

(i.e. 65 in and 65 
out) 

1:00-2:00 p.m. 

(second heaviest hour 
in the day) 

16 passbys/hr. 

(i.e. 8 in and 8 out) 

26 passbys/hr. 

(i.e. 13 in and 13 
out) 

59 passbys/hr. 

 (i.e. 29.5 in and 
29.5 out) 

96 passbys/hr. 

(i.e. 48 in and 48 
out) 

5:00-6:00 p.m. 

(least heavy hour in 
the day) 

4 passbys/hr. 

(i.e. 2 in and 2 out) 

8 passbys/hr. 

(i.e. 4 in and 4 out) 

16 passbys/hr. 

(i.e. 8 in and 8 out) 

26 passbys/hr. 

(i.e. 13 in and 13 
out) 

 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 29-30 and Tables 5.3 
and 5.4, pp. 29-30. 

86. As demonstrated by the second table, the peak hour for shipping (6:00 a.m.-

7:00 a.m.) is not coincident with the background traffic peak hour.  Also, the low amount 

of truck traffic at the end of the shipping day (5:00 p.m.-6:00 p.m.) reflects the need of 

customer jobsites to have material delivered earlier in the day. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, p. 30 and Table 5.4, p. 30. 

(7) FACTORS USED TO EVALUATE THE ALTERNATIVE HAUL ROUTES 

87. Three alternative haul routes were considered.  As stated, Alternative "B" 

was the choice of the transportation experts for JDCL, the Region and the Town. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 36-51. 
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88. The three alternative haul routes were assessed and evaluated as to their 

relative impacts regarding the following factors: 

(1) Policy Conformance 

(2) Social Environment 

(3) Natural Environment 

(4) Cultural Environment 

(5) Physical Factors 

(6) Economic Factors 

(7) Operational Factors 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 74-83. 

89. Based on an analysis of these seven factors, it was evident that "Alternative 

Haul Route B is clearly the preferred option and the route of least adverse impact".  The 

peer reviewer agreed with this conclusion. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, p. 65. 

(ii) Evidence of Geri Kozorys-Smith, February 2, 2010. 

(8) PUBLIC CONSULTATION REGARDING THE PROPOSED HAUL ROUTE 

90. Public consultation was conducted regarding transportation issues 

associated with the Rockfort Quarry proposal.  Public meetings were held and liaison 

with various agencies and groups occurred.  These agencies and groups included the 

Region of Peel and the Town of Caledon, as well as their peer reviewer, MMM, the 

Ontario Ministry of Transportation, school boards, the Ontario Provincial Police, 
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Pilorusso Consulting Inc. on behalf of the Coalition of Concerned Citizens (CCC), and 

the Niagara Escarpment Commission. 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 68-73. 

(9) ACCEPTABILITY OF THE PROPOSED HAUL ROUTE 

91. The issues raised by the various stakeholders in the public consultation 

process were considered and addressed.  Potential impacts were analyzed and mitigation 

measures adopted.  The categories analyzed in these respects included the following: 

(a) Functional Issues 

 Haul Route Suitability 

 Whether a Secondary Haul Route is Necessary 

(b) Physical Issues 

 Geometric 

 Structural 

(c) Operational Issues 

 Horizon Years 

 Passenger Car Equivalents 

 Entrance Conditions 

 Haul Route Traffic Operations 

 Travel Times 

 Downstream Impacts 

 Haul Route Compliance and Monitoring 

(2) Safety Issues 
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 Collision Analysis 

 Safety Review 

(d) Social Environmental Issues 

 Built Community Impacts 

 Recreational Activity Impacts 

 Built Heritage Feature Impacts 

(e) Natural Environmental Issues 

 ANSI, ESA and Wetland Concerns 

 Storm Drainage/Water Crossings 

 Trees and Vegetation 

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 74-83. 

92. Following the analysis of the various categories identified above, URS 

concluded that the additional traffic generated by the proposed quarry will not have any 

unacceptable impacts on the affected roadways, including efficient use, future levels of 

service, or safety.  The proposed haul route does not pass through any built-up 

communities.  Further, potential impacts on landscape elements and environmentally 

sensitive elements can be effectively mitigated.  In addition, the proposed haul route can 

be improved to adequately handle trucks while taking into account the particular 

requirements of the Niagara Escarpment Plan Area. 

(i) Exhibit 13, Witness Statement of Roy Pritchard, Tab 2, pp. 7-8, paras. 
5.3.3 to 5.3.6. 

(ii) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 87-88. 

(iii) Regarding issues of noise on the proposed haul route, see Section 6 
below, "Noise and Blast Design", Sub-heading (3) "Haul Route Noise". 
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93. The peer review conducted on behalf of the Region and the Town in respect 

of transportation issues initially concluded that there were only two minor technical 

issues that remained outstanding: 

 Substantiation that local deliveries would be less than 
1% of overall deliveries; and 

 Providing an update for the original time/delay study. 

In her oral testimony, however, the peer reviewer for the Region and Town (Ms. Kozorys-Smith) 
testified that these two minor issues could be satisfactorily dealt with in the subsequent 
environmental assessment process.  The peer reviewer did not take issue with URS' conclusions 
regarding the issue of acceptability. 

(i) Examination of Geri Kozorys-Smith, morning of February 2, 2010. 

(10) POTENTIAL SOCIAL IMPACTS OF THE PROPOSED HAUL ROUTE HAVE BEEN 

ASSESSED AND ARE ACCEPTABLE 

94. As noted in the previous section, URS studied issues relating to potential 

social impacts of the proposed haul route as part of its evaluation and assessment.  The 

factors considered in determining the preferred haul route included community impacts, 

entrances along the route, noise impacts, air quality impacts, school bus impacts and trail 

impacts.  In the course of its work, URS also studied, analyzed and addressed residents' 

concerns about traffic delays and safety issues.  URS concluded that the social impacts of 

the proposed haul route for the Rockfort Quarry are acceptable and would be 

significantly less than those that would be generated by the development of other 

identified bedrock sources in this part of the GTA.  

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 53-54, 77-82 and 87. 

(ii) Safety Review of Proposed Haul Route, Exhibit 11C, 2005 URS Report, 
Vol. 3, Appendix I. 
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(iii) Exhibit 1, MHBC Planning, Planning and Justification Report, July 
2009, p. 110. 

95. JDCL has been responsive to community concerns regarding truck traffic 

and, in this regard, has developed a Truck Policy for the Rockfort Quarry which provides 

standards, operating procedures and enforcement measures to ensure the highest level of 

safety and quality of operation.  Among other things, the Policy deals with school bus 

schedules, speed limits, as well as pedestrian, equestrian and bicycle uses on the 

designated haul route.  The Policy includes express provisions on enforcement and 

compliance.   

(i) JDCL Truck Policy for the Rockfort Quarry, Exhibit 11C, 2005 URS 
Report, Vol. 3, Appendix K. 

96. URS concluded that the proposed haul route was acceptable from a social 

impact perspective and Mr. Pritchard confirmed this in his testimony.  The peer reviewer 

for the Region and Town (Ms. Kozorys-Smith) agreed that the proposed haul route 

(Alternative B) is "the best alternative under the Social Assessment category and for the 

evaluation as a whole".  

(i) Exhibit 11A, 2005 URS Report, Vol. 1, pp. 87-88. 

(ii) Examination of Roy Pritchard, morning of September 24, 2009, 
transcript, p. 34, lines 16-19. 

(iii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 9, February 27, 2009 letter of MMM Group, p. 6, Section 4.3. 

(iv) Cross-examination of Geri Kozorys-Smith, morning of February 2, 2010. 
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(11) ROAD IMPROVEMENTS FOR THE PROPOSED HAUL ROUTE 

97. As noted above, the "Road Improvement Study" conducted by URS in 

accordance with the requirements of OPA 161 showed that the proposed haul route can 

be practically and economically improved to adequately handle trucks while taking into 

account the particular requirements of the Niagara Escarpment Plan Area.  The Road 

Improvement Study is primarily contained in Volume 4 (comprising Appendix "L") of 

the 2005 URS Report. 

(i) Road Improvement Study: Exhibit 11D, 2005 URS Report, Vol. 4; 
Exhibit 12, 2008 URS Addendum; and Exhibit 13, Traffic Compilation, 
and the documents referred to therein. 

98. The Road Improvement Study focused on the recommended truck haul 

route from the entrance of the proposed Rockfort Quarry to the point where it connects 

with the existing truck haul route that starts from the Brampton Brick Quarry on 

Mississauga Road (approximately one kilometre north of King Street).  The Road 

Improvement Study is split into two parts:  Part A deals with the Olde Baseline Road 

section of the haul route; Part B deals with the Mississauga Road section of the haul 

route. 

(i) Exhibit 11D, 2005 URS Report, Vol. 4, p. L-1. 

99. Part A – Improvements to Olde Baseline Road:  The section of Olde 

Baseline Road that would be used for the Rockfort Quarry was the subject of an 

Environmental Study Report conducted by the Region of Peel and published in January, 

1998.  The study, titled "Regional Road Improvements in the Belfountain Area, Town of 

Caledon", is generally referred to as the "Belfountain ESR". 
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(i) Exhibits 62A and 62B, Belfountain Environmental Study Report, 
January 1998. 

100. Structural deficiencies and unsafe driving conditions on the relevant section 

of Olde Baseline Road were identified in the Region of Peel's "Road Needs Study 1995 

Update", and the Belfountain ESR addressed the necessary road improvements.  The 

need for improvements was identified as "immediate" and, in terms of priority, the 

reconstruction of Olde Baseline Road was designated "Phase 1", being the "most critical" 

section with reference to factors including "geometric deficiencies (substandard sight 

distances)" and "structural deficiencies (poor road subgrade and surface)". 

(i) Exhibit 62A, Belfountain Environmental Study Report, pp. 1-1 to 1-2, 
3-5, and 7-2 to 7-3. 

101. The Belfountain ESR recommended a revised roadway design that reflected 

the requirements of a standard major roadway with the modification of some elements to 

reduce the impact to the Niagara Escarpment Plan Area.  The reconstruction standards in 

the Belfountain ESR were developed in conjunction with the Niagara Escarpment 

Commission and other area stakeholders.  URS concludes in its Road Improvement Study 

that the reconstruction of Olde Baseline Road, as well as the lane widths, proposed in the 

Belfountain ESR (Exhibit 62A) would be suitable for the road to function as a truck haul 

route.  The proposed 1.0 metre shoulder widths proposed in the Belfountain ESR are also 

deemed adequate for trucking operations at the operating speeds recommended.  The only 

physical change to the road from the reconstruction standard proposed in the Belfountain 

ESR is the recommendation by URS for partially paved shoulders (0.5 metre).  Partially 

paving the shoulders would help to reduce the potential for dust as well as providing 
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some additional flexibility for traffic calming pavement marking schemes.  Paving 

shoulders as part of road improvements in the Niagara Escarpment Planning Area is not 

exceptional.  The Region is proposing paved shoulders of 1.5 metres in improvements 

being considered for Winston Churchill Boulevard immediately south of Olde Baseline 

Road.   

(i) Exhibit 11D, 2005 URS Report, Vol. 4, pp L-1 to L-3. 

(ii) Exhibit 92A, Updated Peel Region website with respect to Winston 
Churchill Boulevard Environmental Assessment (second page in). 

102. Part B – Improvements to Mississauga Road:  The improvements proposed 

by URS for Mississauga Road would not change the character of the road.  The 

improvements would implement a modified rural cross-section with 2.0 metre wide 

shoulders instead of the 1.0 metre wide shoulders proposed by the Region for Olde 

Baseline Road.  The additional width on this busier, higher speed road is proposed to 

provide sufficient space to accommodate a disabled vehicle as well as improving safety.  

Mitigating measures of a modified rural section wherever it can be accommodated within 

the existing R.O.W. (right-of-way), as well as short lengths of partial urban section with 

sub-drains and filtration trenches to maximize groundwater recharge, would be 

introduced during subsequent stages of the road improvement process. 

(i) Exhibit 11D, 2005 URS Report, Vol. 4, Exhibit 11D, pp. L-26 to L-27. 

103. When the Road Improvement Study was done in 2005, Mississauga Road 

required only pavement strengthening that would be achieved by the application of a 

45mm pavement overlay.  However, additional testing was undertaken in early December 
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2008, and URS' recommendations were revised to indicate that full pavement 

reconstruction was now likely necessary.  An estimated cost for this work was provided.  

The peer reviewer agreed with this recommendation and that the cost estimate reflected a 

reasonable order of magnitude for the work. 

(i) 2005 URS Report, Vol. 4, Exhibit 11D, pp. L-28. 

(ii) Exhibit 13, Traffic Compilation, Tab 2, Witness Statement of Roy 
Pritchard, Appendix E, p. 20, item 5, "Current Road Conditions". 

(iii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 9, MMM Group letter dated February 27, 2009, p. 7, para. 5.3. 

104. The road improvements proposed for the Rockfort Quarry would result in 

Olde Baseline Road and Mississauga Road being improved to a level of rural road 

consistent with other roads in the region that: (1) serve as haul routes for quarries; and 

(2) traverse the Niagara Escarpment Plan Area.  Photographs of such haul routes are 

reproduced in the 2005 URS Report.  In particular, the 4th Line and 17th Side Road in 

Halton Hills serve as the primary haul route (93% of truck traffic) for the existing 

Dufferin Acton Quarry, licensed for 4.0 million tonnes of extraction per year.  These 

rural roads serving the Dufferin Acton Quarry cross the Niagara Escarpment Plan Area 

(including the Bruce Trail) and pass various residential uses.  Moreover, they also 

accommodate more trucks than the Rockfort Quarry haul route would need to 

accommodate. 

(i) Exhibit 11B, 2005 URS Report, Vol. 2, Appendix E, pp. E-3 to E-4 
(Photographs of haul routes for quarries in the Niagara Escarpment Plan 
Area). 

(ii) Exhibit 209, MMM Group Limited, Traffic Impact Assessment: 
Proposed Acton Quarry Extension, January 2009, pp. 1, 4, 10 and 14-19, 
and Figures 1A, 3, 8, and 10. 
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105. The peer reviewer for the Region and the Town did not take issue with the 

Road Improvement Study prepared by URS.  Both transportation experts who testified 

agreed that the detailed design of the road improvements would be finalized during the 

subsequent environmental assessment and construction process. 

(12) THE REGION'S CAPITAL BUDGET IS SUPPORTIVE OF THE ROAD 

IMPROVEMENTS FOR THE PROPOSED HAUL ROUTE 

106. The Region has previously (and consistently) indicated an intention to 

upgrade portions of the proposed haul route, independent of the Rockfort Quarry 

application.  In addition to the Belfountain ESR published in January 1998 that concerned 

the relevant part of Olde Baseline Road (discussed above), the Region's 2008 Capital 

Budget and Forecast includes the following information regarding Regional roads 

relevant to the proposed haul route: 

(a) Olde Baseline Road from Winston Churchill Boulevard to 
Mississauga Road: — Class EA.  This is scheduled to take place in 
2010 at a total cost of $200,000; 

(b) Olde Baseline Road from Winston Churchill Boulevard to 
Mississauga Road: — two-lane reconstruction and/or pavement 
rehabilitation.  The design is scheduled to be initiated in 2011 with 
construction in the 2012-2017 timeframe.  The total project cost is 
estimated at $3,841,000; and 

(c) Mississauga Road/King Street intersection: — implementation of 
northbound right turn lane.  This work is scheduled to take place in 
2012 at a cost of $54,000. 

(i) Exhibit 12, 2008 URS Addendum, Section 4B, pp. 1-2. 



-  50  - 

2587558.1  

(13) TIMING:  THE BOARD MUST DECIDE THE LAND USE ISSUE FIRST AND 

DECISIONS ON ROAD IMPROVEMENTS WILL FOLLOW 

107. There is agreement on the issue of sequencing of approvals.  The 

transportation expert for the Region and the Town as well as the planner for the Region 

who gave evidence at the hearing testified that, with respect to timing, the Board should 

first make the determination of the appropriate land use for the Rockfort Quarry lands; 

thereafter, the Region should take into account the Board's decision in making decisions 

relating to the necessary road improvements.  This accords with the applicant's position 

on the issue. 

(i) Cross-examination of Geri Kozorys-Smith, morning of February 2, 2010. 

(ii) Cross-examination of Simone Banz, afternoon of February 3, 2010. 

108. Ms. Kozory's-Smith, the transportation expert for the Region and Town, 

testified that as a responsible municipality the Region would take into account the 

decision of the Board on land use matters in deciding what road improvements to make.  

Simone Banz, the Region's planner who gave evidence at the hearing, testified that as a 

professional planner she would recommend to Regional Council that it respect the 

Board's decision on land use in deciding to initiate the environmental assessment process 

for the road improvements related to the Rockfort Quarry. 

(i) Cross-examination of Geri Kozorys-Smith, morning of February 2, 2010. 

(ii) Cross-examination of Simone Banz, afternoon of February 3, 2010. 

109. This sequence (Board decision on land use first, then Regional decisions on 

road improvements taking into account the Board's decision), is also reflected in the 
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documentation.  For example, on December 3, 1998 the Region requested that Ontario's 

Ministry of the Environment defer its review of the "bump-up" (Part II Order) requests 

arising from the Belfountain ESR pending the results of the Ontario Municipal Board 

hearing for the Rockfort Quarry. 

(i) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 14, Letter dated June 6, 2007 from Ontario Ministry of the 
Environment to the Region of Peel referring to the Region's December 3, 
1998 request, p. 1, third paragraph. 

110. In a Report dated September 18, 2003, the Regional Commissioners of 

Planning, Public Works, and Corporate Services, and the Regional Solicitor, reported to 

Peel Regional Council on the proposed Rockfort Quarry application.  Included in the 

Report was a discussion of transportation and traffic issues.  The Report stated that the 

relevant components related to environmental, social and design aspects of the proposed 

haul route would be further explored and evaluated through the environmental 

assessment process which would be initiated after the OMB decided issues concerning 

land use for the quarry. 

(i) Exhibit 51, Witness Statement and Documents of Simone Banz, Tab 6, 
September 18, 2003 Report to Regional Council, p. 9 (p. 3a-12). 

111. At the hearing, Mr. Garrod as legal counsel for the Region also confirmed 

that the Region would take into account a decision of the Board to approve the Rockfort 

Quarry in initiating the environmental assessment and in deciding what road 

improvements to make.  As noted above, Ms. Banz, the Region's planner, testified that 

she would recommend to Regional Council that it respect the Board's decision on land 

use in the environmental assessment process. 
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(i) Re-examination of Simone Banz, afternoon of February 3, 2010, after 
break. 

(ii) Cross-examination of Simone Banz, afternoon of February 3, 2010. 

112. Contemporaneous documentation of the Niagara Escarpment Commission 

shows its staff's position to be consistent with the above in terms of sequencing of 

approvals.  The NEC, which from April 1996 had been providing comments during the 

preparation of the Belfountain ESR, became aware of the JDCL quarry application in 

early March 1998.  A staff report of the NEC dated March 26, 1998 recommended that 

further consideration of the completed Belfountain ESR and the road improvements that 

it proposed be deferred until after the decision on JDCL's application for planning 

approval of the quarry.  (Oddly, the NEC representative who testified at the hearing, 

Kathryn Pounder, said that she personally disagreed with the NEC staff position.) 

(i) Exhibit 352, NEC Report re Belfountain ESR, dated March 26, 1998. 

(ii) Cross-examination of Kathryn Pounder by C. Tzekas, afternoon of 
May 11, 2010. 

113. The evidence of Mark Dorfman, the planner called by the Town at the 

hearing, was at odds with the consensus regarding the issue of sequencing of approvals.  

Mr. Dorfman testified that, in his view, the policy requirements of Caledon OPA 161 

were not met because there is not yet a clear determination that the roads for the haul 

route will be improved to accommodate trucks and the Region has not yet granted an 

entrance permit that would follow upon the road improvements.  In cross-examination, 

however, Mr. Dorfman conceded that acceptance of his view on sequencing would put 

JDCL in an impossible "Catch-22" (i.e., the applicant cannot achieve this Board's 
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approval for use of the lands as a quarry because the roads have not yet been improved to 

accommodate trucks — but the roads will not be improved to accommodate trucks 

because the lands have not been approved for use as a quarry).  JDCL submits that 

Mr. Dorfman's approach is unreasonable and should be rejected.  On the issue of 

sequencing of approvals, the testimony of the two traffic experts and the Region's planner 

– as supported by the documents – establish the correct and reasonable approach. 

(i) Examination of Mark Dorfman, morning of February 10, 2010. 

(ii) Cross-examination of Mark Dorfman, morning of February 11, 2010 

(14) RECENT AND CURRENT ROAD IMPROVEMENT WORK BY THE REGION IN 

THE ROCKFORT AREA 

114. The Region has been active in conducting work to improve Regional roads 

in the Rockfort area (with the exception of roads that would be used for Rockfort's haul 

route).  The Regional roads in the Rockfort area that either have recently undergone 

improvement, or are currently being studied in anticipation of making improvements, 

include the following: 

(1) Winston Churchill Boulevard north of Olde Baseline 
Road: — At the time of the Belfountain ESR, Winston 
Churchill Boulevard north of Olde Baseline Road to 
Grange Sideroad had a gravel surface.  Since the 
Belfountain ESR was published in January 1998, this 
portion of Winston Churchill Boulevard has been 
paved.   

(2) Winston Churchill Boulevard immediately south of 
Olde Baseline Road to 1,200 metres south of 
Ballinafad Road/32nd Sideroad: — This ongoing 
environmental assessment has gone through three 
Public Information Centres. ("PICs").  The most recent 
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PIC was held on June 29, 2009.  The display boards 
for this PIC were revised on October 7, 2009 after 
Mr. Pritchard testified at this hearing (discussed 
below). 

(3) Mississauga Road from north of Olde Baseline Road 
to Bush Street and Bush Street from Mississauga Road 
to East of Winston Churchill Boulevard: — This 
environmental assessment was commenced in recent 
months. 

(i) Exhibit 62A, Belfountain ESR, January 1998, pp. 1-1 to 1-2, Exhibit 3.5 
(Information from Road Needs Study) and Exhibit 7.1 (Construction 
Phasing). 

(ii) Exhibit 90, Region of Peel Project 08-4360 Class EA for Winston 
Churchill Boulevard. 

(iii) Exhibit 189, Notice of Study Commencement re: Mississauga Road. 

115. Consistent with the approach of the Region to postpone consideration of 

improvements to any roads associated with the Rockfort haul route until after this Board 

has decided the land use issue, Olde Baseline Road between Winston Churchill 

Boulevard and Mississauga Road is now the only road targeted in the Belfountain ESR 

that since 1998 has not been the subject of further environmental study for road 

improvement purposes. 

116. Given the history of the Belfountain ESR, and in light of the other road 

improvement work in the immediate area, it is reasonable for this Board to infer that Olde 

Baseline Road will be upgraded to at least the standard proposed in the Belfountain ESR 

irrespective of decisions relating to the Rockfort Quarry.  It is also reasonable for this 

Board to conclude that future traffic in the surrounding area and on Olde Baseline Road 
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will increase significantly as growth in the region continues and Peel's Major Road 

Network is upgraded in accordance with the policies set forth in the Peel O.P.   

(15) TRUCK RESTRICTIONS, TRUCK BANS AND THE BY-LAW EXEMPTION 

117. Additional truck restrictions and truck bans (subject to an exemption in the 

Regional By-law discussed below) have been placed on the roads comprising the 

proposed Rockfort haul route since JDCL purchased the Rockfort lands in 1997.  The 

limited axle load weight restriction (the months of March and April) that existed on 

Mississauga Road between Olde Baseline Road and King Street was replaced by the 

Region in 2000 with a total truck ban.  (At the same time, a truck ban was also imposed 

on Olde Baseline Road between Mississauga Road and Highway 10, replacing the 

previously existing March/April axle load weight restriction on that stretch of road.) 

(i) Exhibit 62A, Belfountain ESR, January 1998, Exhibit 3.4 (Truck 
Restrictions). 

(ii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 10, Regional Report dated January 24, 2000 re Implementation of 
Heavy Truck Restrictions on Mississauga Road and Olde Baseline Road. 

118. The Region has recently taken other steps to ensure the roads in the 

Rockfort vicinity are not "truck friendly".  After Roy Pritchard testified at this hearing on 

September 23 and 24, 2009, the Region altered the display boards that had been shown to 

the public at the third PIC held on June 29, 2009 relating to the ongoing environmental 

assessment with respect to proposed road improvements on Winston Churchill 

Boulevard.  These display boards had been, and continue to be, available on the Region's 
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website.  Mr. Pritchard noted in his testimony that the relevant display board as it existed 

when he testified in September 2009 disclosed that the intersection of Winston Churchill 

Boulevard and Olde Baseline Road was being designed in a way that would encourage 

southbound traffic on Winston Churchill, including trucks, to turn and proceed eastbound 

on Olde Baseline.  The June 29, 2009 display board as it then existed stated as follows: 

The intersection of Winston Churchill Boulevard and Olde Baseline Road is 
propose to be signed as an all-way stop with stop signs.  Since the road south of 
the Olde Baseline Road will not be designed as a truck route, the following 
measures are proposed to minimize truck traffic: 

1. Intersection improvement will be made to encourage movement from the 
southbound of Winston Churchill Boulevard onto the eastbound of Olde 
Baseline Road.  [Emphasis added] 

(i) Exhibit 92, Region of Peel website with respect to Winston Churchill 
Boulevard Environmental Assessment (fourth page in). 

(ii) Examination of Roy Pritchard, morning of September 24, 2009, 
transcript, p. 11, line 22 to p. 13, line 8. 

(iii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 9, Letter from MMM Group dated February 27, 2009, p. 10, section 
11.1 (referencing the intersection improvement described above). 

119. Following Mr. Pritchard's testimony, the Region revised the relevant 

display board to delete all reference to trucks.  The Region's website advises that this was 

done on October 7, 2009.  The display board as it currently appears on the Region's 

website now states as follows: 

1. *The intersection of Winston Churchill Boulevard and Olde Baseline Road 
is proposed to be signed as an all-way stop with stop signs. 

*Statement revised on October 7, 2009. 

As can be seen, the revision deletes reference to truck traffic and the effort to encourage 

southbound traffic on Winston Churchill (including trucks) to move eastbound on Olde 



-  57  - 

2587558.1  

Baseline Road.  However, the display board continues to state: "Further improvements 

would be considered in future studies".  Ms. Kozorys-Smith noted in her testimony that 

such future studies would include an environmental assessment for Olde Baseline Road 

following this Board's decision on land use issues with respect to the Rockfort Quarry.  

Such an environmental assessment could address road improvements necessary to 

accommodate truck traffic if this Board has approved the Rockfort lands for aggregate 

extraction.   

(i) Exhibit 92A, Updated Peel Region website with respect to Winston 
Churchill Boulevard Environmental Assessment (fourth page in). 

(ii) Cross-examination of Geri Kozorys-Smith, morning of February 2, 2010. 

120. The Exemption:  Although a truck ban was placed on Mississauga Road 

between Olde Baseline Road and King Street in January 2000, an exemption applies for 

Brampton Brick's shale quarry located on the west side of Mississauga Road about 1.0 

kilometre north of King Street (or for that matter, any other local generator of truck 

traffic).  This exemption is provided by the "local deliveries/local collections" provision 

currently found in section 10(2) of Regional By-law 57-2005.  The January 24, 2000 

Report of the Region dealing with the truck ban on Mississauga Road stated the 

following with respect to the by-law exemption: 

3. Exemptions 

By-law 48-94 [now By-law 57-2005], Section 10 Heavy Traffic, Subsection 
(2) specifically excludes "any vehicle actually engaged in making a 
delivery to or a collection from premises which cannot be reached except 
by way of a highway or a portion of highway referred to in the said section 
or to prohibit the use of such vehicles for such purpose, provided that in 
making such delivery or collection the said highway or portion of highway 
is travelled only insofar as is unavoidable in getting to and from such 
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premises."  It should be noted that facilities such as Brampton Brick are 
considered exempt due to their location and nature of operation.  
[Emphasis added.] 

(i) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 15, Regional By-law 57-2005, section 10(2), p. 11. 

(ii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 10, Regional Report dated January 24, 2000, re Implementation of 
Heavy Truck Restrictions on Mississauga Road and Olde Baseline Road, 
p. 2. 

121. Mr. Pritchard testified that the same type of "local deliveries/local 

collections" exemption would apply for the Rockfort Quarry. 

(i) Examination of Roy Pritchard, morning of September 23, 2009. 

(ii) Cross-examination of Roy Pritchard by S. Garrod, morning of Sept. 24, 
2009, transcript, p. 90, line 5 to p. 91, line 24 and p. 109, line 24 to 
p. 110, line 11. 

(iii) Re-examination of Roy Pritchard, afternoon of September 24, 2009, 
transcript, p. 208, line 10 to p. 211, line 12. 

(16) FINANCIAL ISSUES REGARDING THE HAUL ROUTE 

122. Both transportation experts (Mr. Pritchard and Ms. Kozorys-Smith) agreed 

that an agreement relating to financial issues would appropriately be entered into between 

JDCL and the Region.  Given the Region's position regarding the quarry application, 

however, no discussions in this respect have yet taken place.  Matters that such an 

agreement might cover could include:  the cost of an environmental assessment, the cost 

of road improvements to the proposed haul route over and above what the Region would 

do irrespective of the quarry, interim financing and, if required, security arrangements.  

JDCL's contribution could include cash contributions and contributions of construction 

materials (e.g. crushed stone for building the haul route), and/or labour and equipment. 
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(i) Exhibit 13, Traffic Compilation, Tab 2, Witness Statement of Roy 
Pritchard, p. 8, section 5.3.7. 

(ii) Exhibit 11A, 2005 URS Report, Vol. 1, Section 9.G.3, pp. 84-85. 

(iii) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 1, para. 26(b) second bullet point, p. 13. 

(17) PRINCIPLES REGARDING HAUL ROUTES FROM OMB DECISIONS 

123. Previous OMB decisions provide guidance regarding the principles to be 

applied when considering the issue of potential haul routes for the proposed quarry. 

124. One oft-cited decision notes that aggregate extraction activities are part of 

the rural landscape in many parts of Ontario and mechanisms are available to control the 

impact of this aspect of rural life.  It was also noted that aggregate resources are located 

in rural areas: 

Many persons expressed the fear that their way of life would be irreparably 
damaged.  It should be pointed out that pits are part of the rural landscape in 
many parts of Ontario.  With the controls now in place under the Pits and 
Quarries Control Act, the Environmental Protection Act, and licence conditions, 
the impact of this aspect of rural life can be substantially eased.  It should also be 
remembered that agriculture is an industry using heavy equipment and 
sometimes producing noxious odours.  It too can conflict with those who wish to 
use rural areas for residential purposes, but as the Food Land Guidelines point 
out, conflicts between agriculture and extraction as rural industries are not as 
severe.  The Board therefore cannot accept this fear alone as a reason for 
preventing an activity whose place is historically and, of necessity, in rural areas 
where the resource is located.  [Emphasis added.] 

(i) Cox Construction Limited and the Township of Puslinch (1982), OMB 
Case Nos. M81227 and R802724, p. 29 (per C.G. Ebers and P.H. 
Howden, Board Members). 

(ii) Quoted in Severn (Township) Official Plan Amendment No. 2 (Re) (May 
6, 1997), OMB Case Nos. M940035, O960019, O960020 and Z960062, 
[1997] O.M.B.D. No. 602, para. 21 (per J.R. Boxma, Board Member). 



-  60  - 

2587558.1  

125. Another decision that is frequently cited notes that trucks used in the 

aggregate industry – just as farm machinery and people – have a right to use public roads: 

In connection with the concern for the safety of the children of the area, the 
spilling of loads, and the conflict between farm machinery and gravel trucks, the 
Board finds that people, the gravel trucks and the farm machinery all have a right 
to use the public roads.  [Emphasis added.] 

(i) Cornwall Gravel Co. Limited and the Township of Cumberland (March 
27, 1986), OMB Case Nos. M850106 and R850479, p. 15 (per A.J.L. 
Chapman, Board Member). 

(ii) Quoted in Severn (Township) Official Plan Amendment No. 2 (Re) (May 
6, 1997), OMB Case Nos. M940035, O960019, O960020 and Z960062, 
[1997] O.M.B.D. No. 602, para. 21 (per J.R. Boxma, Board Member). 

126. In an earlier case relating to the Town of Caledon's Official Plan, the Board 

noted that truck haul routes are a necessary part of aggregate extraction, even if such haul 

routes may not be welcomed by other land users: 

Mrs. D. Wright is concerned that the Fifth Line West, north of Belfountain will 
become a truck route and create traffic problems and lead undesirable truck 
traffic into Belfountain.  She pointed out that this particular road is hilly, used by 
slowly moving farm equipment, and it part of a scenic route which will be 
adversely affected by such designation.  Counsel for the Town pointed out that 
the designation of the Fifth Line as a haul route on Schedule K terminates at the 
south end of the TCC Materials Limited property and does not continue into 
Belfountain.  He pointed out that the haul route is a necessary part of the 
extractive industry and must be established to direct and control truck traffic.  The 
Board agrees with the position of the Town.  Inasmuch as they are undesirable in 
any part of the municipality, haul routes are a necessary part of the extractive 
industries and should be identified so that truck traffic can be controlled and the 
Board accepts that the haul route does not extend into Belfountain.  [Emphasis 
added.] 

(i) Re the Official Plan for the Caledon Planning Area (January 22, 1982), 
OMB Case Nos. R793030, R793050 and R793041, p. 20 (per 
K.D. Bindhardt and T.F. Baines, Board Members). 

127. The Board has noted that the matter of road improvements – which may 

require additional approvals or consideration in the future – is an issue that may be 
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separated from the merits of an application regarding an aggregate resource and the 

related Official Plan and by-law amendments: 

Some of the opponents of the proposed pit attempted to make an issue of the 
fact that improvements to the roads may be construed as a development 
requiring an environmental assessment or that the road improvements as they 
appear to flow directly from the CBM application may not comply with the 
Wetlands Policy.  The Board reviewed the evidence and submissions made in 
this respect and decided that, in either event, the Board would take the approach 
that the road improvements will require additional approvals or consideration, but 
that such approvals or consideration would be an issue that is separable from the 
issue of the merits of the pit application, and the Official Plan and by-law 
amendments that are before this Board.  [Emphasis added.] 

(i) Durham (Regional Municipality) Official Plan Amendment No. 242 (Re), 
(October 5, 1995) OMB Case Nos. O920069, M920027 and Z920047, 
[1995] O.M.B.D. No. 1784, p. 5 (per B.W. Krushelnicki and 
B.A. Heindenreich, Board Members). 

128. In accordance with an agreement of the parties, the Board has allowed an 

owner/applicant to develop and use its quarry to obtain the material necessary to build the 

required haul route improvements even though the quarry was not entitled to begin 

commercial operations until the road reconstruction had been completed.  The same 

approach would be sensible for the Rockfort Quarry in connection with the improvements 

to Olde Baseline Road and Mississauga Road. 

(i) Township of Cumberland By-laws 64-82 (Cecil Thorpe) (April 28, 1988), 
OMB Case No. Z870037, pp. 4-5, subpara. (e) (C.G. Charron, Board 
Member). 

129. It is submitted that the above principles, properly applied in this case, 

support the establishment of the proposed haul route. 
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(18) OPTIONS FOR QUARRY APPROVAL WITH RESPECT TO TRANSPORTATION 

ISSUES 

130. Both transportation experts who testified stated that if this Board grants the 

Rockfort Planning Act appeals and directs the Minister to issue a ARA licence with 

conditions, then the Board could deal with transportation and haul route issues as follows: 

(1) Withhold the Board's Order until JDCL can 
demonstrate that a suitable haul route will be 
constructed to accommodate truck traffic; or 

(2) Impose a condition on the Board's approval that JDCL 
demonstrate that a suitable haul route will be 
constructed to accommodate truck traffic. 

(i) Exhibit 61, Witness Statement and Documents of Geri Kozorys-Smith, 
Tab 1, para. 27(c), p. 15. 

(ii) Cross-examination of Roy Pritchard by S. Garrod, morning of September 
24, 2009, transcript, p. 110, line 20 to p. 111, line 23. 

131. JDCL submits that, as between the two options, imposing a condition on 

the Board's approval (Option 2) is the correct course.  The Board's Order should not be 

withheld.  This is because withholding the Board's Order for what could be an extended 

period of time introduces an unacceptable level of uncertainty into the process.  A 

properly worded condition can deal with transportation issues associated with the haul 

route and protect the interests of all parties. 

132. It is anticipated that the Region and JDCL will enter into an agreement 

relating to financial issues, including matters concerning the haul route.  All parties are 

entitled to expect that such discussions will be entered into in a spirit of co-operation, 

reasonableness and good faith. 
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133. In another case relating to an aggregate resource – Attia Quarries – this 

Board noted that the municipality did not have "unfettered powers" so as to be able to 

require "unlimited road capital improvements or maintenance agreements."  Further, the 

Board in that case also noted that "there should be some direct relationship between the 

new use, its generated truck traffic, and the condition imposed." 

(i) 130488 Ontario Ltd. (Attia Quarries) v. Township of Ramara (July 3, 
2003), OMB Case No. PL020343, Decision No. 0893, p. 6 (per 
D.J. Culham, Board Member). 

134. The decision in Attia Quarries provides helpful guidance for this case.  

Although the facts of the two cases are different2, it is submitted that the principles set 

forth in Attia Quarries are equally appropriate in the context of the case currently before 

this Board:  (1) the Region, acting reasonably, should not be entitled to seek excessive 

capital improvements or maintenance agreements from JDCL; and (2) there should be a 

direct relationship between the new use created by the Rockfort Quarry, its generated 

truck traffic, and the condition imposed. 

135. The Board in Attia Quarries imposed a condition for the amendment of the 

zoning by-law in that case requiring the parties to enter into an agreement regarding 

improvement and maintenance of the affected roads.  However, the Board imposed a time 

limit for the negotiation of the agreement, and the Board Member continued to be seized 

of the file: 

                                                 
2 The proponent in Attia Quarries, for example, was applying for approval of a "small specialty stone 
quarry" with a licence for an annual extraction limit of 20,000 tonnes – much smaller than the extraction limit being 
applied for in this hearing. 
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[T]he Board finds that the evidence justifies the Board imposing a condition for 
the amendment to the Zoning By-law of entering into a road agreement of some 
sort, as long as the relationship between the predictable impacts of truck traffic 
and capital-maintenance costs are reasonable.  From the perspective of the 
Board, it is best that the nature of the agreement be settled between the Parties.  
If however, within 6 months of the Decision, an agreement has not been reached, 
the Parties may speak to the Board. … This Board Member continues to be 
seized of this file. 

(i) 130488 Ontario Ltd. (Attia Quarries) v. Township of Ramara (July 3, 
2003), OMB Case No. PL020343, Decision No. 0893, pp. 8-9 (per 
D.J. Culham, Board Member). 

136. The parties in the Attia Quarries case were not able to come to an 

agreement on road improvements and maintenance within the 6-month period the Board 

initially granted for this purpose in its first decision.  Accordingly, the matter came back 

before the Board a second time.  In its decision resulting from the second attendance, the 

Board made the following observations: 

(1) "There must be some direct relationship between the 
new use, its generated truck traffic, its predictable 
impacts upon the road, and the condition imposed." 

(2) "[T]he Board has no authority to impose upon the 
Township the terms of any agreement.  The Board 
does, however, have the authority to remove the 
imposed condition if it nullifies the intent of the 
decision to which it is attached." 

(3) "[F]inancial conditions are imposed on the aggregate 
industries differently than other land uses only insofar 
as the impacts are different and greater." 

The Board again adjourned the matter to allow the applicant and the Township to work 

out the details of a road agreement in accordance with principles that were discussed at 

the hearing. 
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(i) 130488 Ontario Ltd. (Attia Quarries) v. Township of Ramara (February 
13, 2004), OMB Case No. PL020343, Decision No. 0328, pp. 3-4 
(per D.J. Culham, Board Member). 

137. The parties in Attia Quarries continued to be unable to reach an agreement 

on road improvements and maintenance.  The Board therefore convened a third 

attendance after about an additional 6-month period had elapsed.  The Board noted that it 

was continuing to operate under s. 87(2) of the Ontario Municipal Board Act, R.S.O. 

1990, c. O.28, which empowers the Board to make interim Orders, and s. 43 of the Act 

under which the Board has the power to review, alter, change, or vary any decision made 

by the Board.  As described in the following paragraph, in its third and final decision the 

Board held that it was time to conclude the Board's involvement in the case.   

(i) 130488 Ontario Ltd. (Attia Quarries) v. Township of Ramara (August 9, 
2004), OMB Case No. PL020343, Decision 1303, pp. 1-2 (per 
D.J. Culham, Board Member). 

138. In its third and final decision in Attia Quarries, the Board decided to lift the 

condition regarding a road agreement that it had imposed following the first hearing.  

However, the Board noted that the municipality was not left in an unprotected position.  

Among other things, any actual quarry operation was dependent upon the issuance of a 

licence by the Ministry of Natural Resources, and an appeal process "carefully controls 

such a licence issue."  Further, in the specific circumstances of that case, an operating 

quarry was dependent upon future agreements with the Township relating to two portions 

of a Township un-open road allowance.  In the result, the Board issued its Order without 

the condition of an agreement on road improvements and maintenance.  A subsequent 

appeal by the Township to the Divisional Court was dismissed. 
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(i) 130488 Ontario Ltd. (Attia Quarries) v. Township of Ramara (August 9, 
2004), OMB Case No. PL020343, Decision No. 1303, p. 3 (per 
D.J. Culham, Board Member), appeal dismissed, [2005] O.J. No. 3870, 
16 M.P.L.R. (4th) 282 (Div. Ct.), paras. 9 and 11. 

139. In the Rockfort case, JDCL reiterates its submission that the licence should 

be issued now.  Further, JDCL respectfully submits that the Board should exercise its 

powers under s. 82(2) and s. 43 of the Ontario Municipal Board Act to remain seized of 

the case for a period of 6 months to allow the Region and JDCL to negotiate the terms of 

a satisfactory agreement regarding the road improvements for the Rockfort haul route.  If 

the parties encounter difficulty in the negotiation process, the parties may then come back 

to the Board for further direction and, ultimately, the issuance of an appropriate Order.  If 

one party or another acts unreasonably in the negotiation process, this can be taken into 

account by the Board in reaching a final determination on whether the condition has been 

satisfactorily addressed, or whether the condition should be continued or eliminated 

entirely. 

(19) CONCLUSION ON TRANSPORTATION, TRAFFIC AND HAUL ROUTE ISSUES 

140. JDCL has identified an appropriate and acceptable haul route.  All issues of 

significance have been dealt with in the transportation study and peer review process.  

The road improvements that would be required for the haul route would be consistent 

with the reconstruction standards in the Belfountain ESR (developed in conjunction with 

the Niagara Escarpment Commission and other area stakeholders) and consistent with the 

type of roads in the geographic area that serve as haul routes for quarries and traverse the 
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Niagara Escarpment Plan Area.  In terms of timing, there is general consensus that the 

Board should decide the land use issue first and decisions on road improvements will 

follow.  Finally, in terms of a process to deal with any outstanding transportation and 

haul route issues, JDCL submits that the correct option is for the Board to direct the 

Minister to issue the licence without delay, and for the Board to remain seized of the case 

for a period of 6 months to allow the Region and JDCL to negotiate the terms of a 

satisfactory agreement regarding the necessary road improvements for the Rockfort haul 

route. 
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6.   NOISE AND BLAST DESIGN 

141. Expert evidence on these issues was given by Vince Gambino and Nicholas 

Sylvestre-Williams, accepted experts with Aercoustics Engineering Limited 

("Aercoustics"), which had been retained by JDCL since 1996.  Their evidence 

addressed three areas, each of which will be dealt with separately. 

(i) Exhibit 17, Aercoustics Engineering Limited, Environmental Noise and 
Blast Design Impact Study, August 28, 2003. 

(ii) Exhibit 18, Aercoustics Engineering Limited, Haul Route Noise Analysis 
– Rockport Quarry, July, 2008. 

(iii) Exhibit 19, Noise Compilation. 

(2) BLAST DESIGN 

142. This issue was uncontested.  Over pressure and vibration arising from 

blasting was evaluated site specifically by reference to MOE guideline NPC-119, and 

would be below the most restrictive limits set out therein and within DFO acceptable 

limits.  The impact can be successfully controlled by optimizing the maximum allowable 

weight of charge per minimum delay period with specific set back distance regions from 

the blast to the receptor.  Blast design will be modified based on continuous monitoring, 

and is addressed by sections G3-6 of the Site Plan Notes and prescribed conditions 3.10, 

3.11, 3.12.  The Town's peer review experts were satisfied with the assumptions and 

conclusions of Aercoustics. 

(i) Exhibit 17, supra, pages 4-5, 9-10, 136-141. 

(ii) Evidence of Vince Gambino, October 19, 2009. 
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(iii) Exhibit 3, Site Plan Notes, MHBC Planning, Aggregate Resources Act 
(ARA), Site Plan Notes - compiled from May 2009 ARA Site Plans, May 
2009). 

(iv) Aggregate Resources of Ontario Provincial Standards 3.0; Legislation 
and Policy Brief, Vol. II, Tab 2, page 37. 

(v) Exhibit 50A, Witness Statement and Documents of Trevor Carter, Tab B, 
letter dated November 20, 2008 and Appendix B, pages 1-3. 

143. JDCL has addressed social impacts of blasting in accordance with OPA 161 

by demonstrating that provincial standards for over pressure and vibration will be met.  In 

addition, JDCL has developed a communications package which explains blasting 

processes and effects for local residents surrounding the site.  There will be a pre-blast 

survey and notification program in effect and each blast will be monitored to ensure 

compliance with provincial standards. 

(i) Exhibit 1, MHBC Planning, Planning and Justification Report, July 
2008, page 109. 

(3) QUARRY NOISE 

144. The noise impact of the proposed quarry operations was investigated and 

modelled by Aercoustics based on the applicable MOE Guidelines, which require, after 

mitigation, noise levels for adjacent receptors that do not exceed 45 dBA during the day 

and 40 dBA during the night (there being no quarry activities in night time other than 

shipping commencing at 6 a.m.).  Both start up and maximum production limits were 

modelled at worst-case levels.  The extraction, progression, equipment selection, noise 

controls, quarry face height and placement of stock piles and permeter berms at the site 

will reduce the noise impact from the quarry to sound levels that are within the defined 
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MOE sound limits.  Consequently, and consistent with the evidence of Mr. Lepage 

dealing with air quality, the noise impact was, in their opinion, in conformity with the 

Town of Caledon's Official Plan requirements relating thereto.  The Site Plan notes 

incorporate mitigation measures, local consultation, and annual monitoring.  They are 

summarized by Mr. Parkin in his report. 

(i) Exhibit 17, supra, pages 10, 12-15. 

(ii) Evidence of Vince Gambino and Nicholas Sylvestre-Williams, October 
19, 2009. 

(iii) Exhibit 3, ARA Site Plan Notes, MHBC Planning, Aggregate Resources 
Act (ARA), Site Plan Notes - compiled from May 2009 ARA Site Plans, 
May 2009), A10, 11; E1; G1-2. 

(iv) Exhibit 1, MHBC Planning, Planning and Justification Report, page 108. 

(A) Grout Curtain Installation 

145. The Town of Caledon expert Mr. Emeljanow of Valcoustics Canada Ltd. 

generally concurred with most aspects of Aercoustics' conclusions, but had two concerns 

with the Aercoustics noise impact assessment as it related to the quarry.  The main issue 

of contention was the sound associated with the drilling required to install the grout 

curtain.  Construction noise from this non-stationary source, as well as for the re-injection 

wells, were considered by Aercoustics' experts to be exempt from the MOE stationary 

noise source guidelines (NPC-232).  All construction equipment will meet the sound 

emission standards defined in MOE guidelines (NPC-115).  These construction noise 

levels will exceed 45 dBA at some receptors and a noise mitigation plan for grout curtain 

construction is a site plan requirement. 
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(i) Exhibit 17, Environmental Noise and Blast Design Impact Study, pages 
6, 12. 

(ii) Exhibit 19, Noise Compilation, Tab 3, page 12 (p. 2 of Tab). 

(iii) Exhibit 3, ARA Site Plan Notes, s. A6, A7, A8; G1-2, as amended by 
Exhibit 137. 

(iv) Evidence of Vince Gambino and Nicholas Sylvestre-Williams, October 
20, 2009. 

146. Ironically, the views of Mr. Gambino and Mr. Emeljanow have differed 

over time as to whether grout curtain installation is construction or part of operations.  In 

a March 9, 1999 memo to Mr. Emeljanow, Mr. Gambino characterized the grout curtain 

as part of the quarry activities, the installation of which will take place in phases as the 

quarry is developed.  At the time, a grout curtain was fairly new to Aercoustics, but they 

had since assessed the activities further on what is now proposed for its installation. 

(i) Exhibit 95, Memo from Vince Gambino to John Emeljanow, March 9, 
1999, page 1. 

(ii) Evidence of Vince Gambino, October 20, 2009. 

147. On the other hand, in his December 14, 1998 letter, which gave rise to 

Mr. Gambino's memo, Mr. Emeljanow specifically characterized the grout curtain 

installation as construction and recommended noise mitigation measures (i.e. a grout 

curtain construction noise mitigation plan).  His position was that construction activity 

that takes place over a protracted period of time should not be considered construction 

activity. 

(i) Exhibit 49, Witness Statement and Documents of John Emeljanow, Tab 
2, pages 9-11. 
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148. Given this issue, it is necessary to look at the MOE guideline itself, 

particularly given Caledon's Official Plan policy 5.11.2.4.13 reliance on Provincial 

standards, regulations and guidelines.  NPC-232, section A.3(23) specifically excludes 

"construction activities".  The same publication goes on to provide the following 

definitions: 

Construction 

"Construction" includes erection, alteration, repair, dismantling, demolition, 
structural maintenance, painting, moving, land clearing, earth moving, grading, 
excavating, laying of pipe and conduit whether above or below ground level, 
street and highway building, concreting, equipment installation and alteration and 
the structural installation of construction components and materials in any form or 
for any purpose, and includes work in connection therewith; "construction" 
excludes activities associated with the operation at waste and snow disposal 
sites. 

Construction Equipment 

"Construction equipment" means any equipment or device designed and 
intended for use in construction, or material handling including but not limited to, 
air compressors, pile drives, pneumatic or hydraulic tools, bulldozers, tractors, 
excavators, trenchers, cranes, derricks, loaders, scrapers, pavers, generators, 
off-highway haulers or trucks, ditchers, compactors and rollers, pumps, concrete 
mixers, graders, or other material handling equipment. 

(i) MOE Publication NPC-232, Exhibit 49, Tab 9, pages A10-11. 

149. In cross-examination Mr. Emeljanow conceded that the grout curtain 

installation and its equipment meet these definitions, and that the guideline does not 

differentiate on the basis of duration.  Mr. Sylvestre-Williams was also of the opinion that 

grout curtain installation was construction activity not covered by NPC-232, and the 

noise levels predicted for grout curtain installation was acceptable for construction noise.  

Mr. Dorfman, in his March 3, 2009 report characterized the grout curtain structure as a 

construction noise source. 

(i) Evidence of John Emeljanow, January 13, 2010, pages 171-173, 188. 
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(ii) Evidence of Mr. Sylvestre-Williams, cross-examination, October 20, 
2009. 

(iii) Exhibit 208, Witness Statement of Mark Dorfman, March 3, 2009, pages 
39, 82, 83. 

150. One also must consider the evidence of Dr. Bruce as to the duration of the 

grout curtain installation.  His evidence was that the entire grout curtain of 3200 metres 

could be installed in 10 to 12 drill rig years, and that this included a safety factor of 2, 

which he characterized as conservative and Mr. Emeljanow characterized as very 

conservative.  The Site Plan Notes, as amended, permit the use of  more than one drill for 

grout wall construction.  Dr. Bruce thought this may be a 3 or 4 rig project. Thus, the 

duration of grout curtain construction is further reduced; using 3 drills reduces the total 

time to 3-4 years which may be double what is actually achieved given the above noted 

conservatism built in by Dr. Bruce. 

(i) Evidence of Dr. Bruce, November 2, 2009, page 207; November 3, 2009, 
pages 142-143, 149. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 182-184. 

(iii) Exhibit 137, Blasting and Drilling Note Revision. 

151. At any individual receptor, the duration of impact is only a portion of the 

total time required for installation of the grout curtain. Such installation would be 

progressive, occurring elsewhere than excavation activities.  Thus the impact for 

individual receptors would not be consistent over the operation of the quarry.  

Specifically, it would vary over the length of the grout curtain installation, as the noise 

from this construction would decrease as the distance from the individual receptor 

increased, a point acknowledged in cross-examination by Mr. Emeljanow. 
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(i) Exhibit 2, ARA Site Plans, Exhibit 3, ARA Site Plan Notes, ARA Site 
Plans and Notes (showing phasing of grout curtain installation). 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 195-196, 199-
200. 

(iii) Exhibit 164 – Diagram of Grout Curtain Receptor. 

152. However, while grout curtain installation construction activity is exempt 

from the provincial standard, it is not ignored.  The Site Plan Notes also require a grout 

curtain noise control policy before the commencement of grout curtain installation 

(emphasis added).  The initial proposed Grout Curtain Noise Mitigation Plan introduced 

by Aercoustics obviously can be changed before grout curtain installation activity begins.  

This will not occur until just prior to Phase 3, which was accepted by Mr. Emeljanow to 

be at least several years after final approval is given.  He also agreed the Aercoustics 

initial proposed plan was capable of amendment.  Indeed, Dr. Bruce indicated that the 

proposed plan was inconsistent with technologically improved drills and their capability 

and noise attenuation features.  The Board is not being asked to approve a specific Noise 

Mitigation Plan, which should be based on best available technology at the time of the 

proposed construction. 

(i) Exhibit 3, ARA Site Plan Notes, s. G2, as amended by Exhibit 137, 
Blasting and Drilling Note Revision, Phase 3 Pre Excavation 1, 
Excavation 6. 

(ii) Evidence of Dr. Bruce, November 2, 2009, page 161; November 3, 2009, 
pages 109-110, 142, 144-145. 

(iii) Evidence of John Emeljanow, January 13, 2010, pages 190-194. 

(iv) Exhibit 19, Noise Compilation, Tab 5, Noise Mitigation Plan for Grout 
Curtain Construction, pages 33-34. 
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153. Based on the assumptions in the Aercoustics' Plan, the predicted worst case 

construction noise levels would vary from 50 dBA to 65 dBA depending on receptors and 

distance.  As indicated above, these would be temporary, and reduce as distance from 

grout curtain installation increased from the individual receptor.  In addition, the noise 

levels were based on a top hammer drill sound source level of 86 dBA at 30m.  Both 

Dr. Bruce and Mr. Emeljanow indicated that quieter "down the hole" drills existed.  

Mr. Emeljanow has recommended, as noise mitigation, drills with sound levels of 80 

dBA at 15m, which he equated to 74 dBA at 30m, so as to equate with the assumption in 

the Aercoustics Plan, or a reduction of 12 dBA.  The Site Plan Notes make provision for 

quieter drills and portable barriers. 

(i) Exhibit 19, Noise Compilation, Tab 5, Noise Mitigation Plan, page 2. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 207, 209-210. 

(iii) Exhibit 165, John Emeljanow memo to B. Clarkson re Duntroom Quarry 
Expansion, May 29, 2008, page 2, item 10. 

(iv) Exhibit 3, ARA Site Plan Notes, G2. 

154. Mr. Emeljanow also conceded that with all other factors remaining the 

same, if a sound source's sound levels are reduced by 5 or 10 dBA, the sound level at the 

receptor will be reduced by an equivalent amount.  Thus, if the Grout Curtain Noise 

Mitigation Plan is amended prior to actual installation, some considerable time in the 

future, to provide for a similar drill as recommended by Mr. Emeljanow, the impact will 

vary from 38 dBA to 58 dBA.  If additional mitigation measures are added in the future 

prior to installation, or more quiet drills are available, sound levels will decrease further.  

Thus, for some receptors, the worst case construction noise will be, for its limited 
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duration, more than the MOE sound limit for non-construction activities, but still at an 

absolute level that approaches conversational speech. 

(i) Evidence of John Emeljanow, January 14, 2010, pages 4, 7-8. 

(ii) Exhibit 17, Environmental Noise and Blast Design Study, Familiar 
Events Sound Levels, page 32. 

(B) On Site Receptors 

155. The second area of concern to Mr. Emeljanow was the exclusion of on-site 

residential receptors that were residences of JDCL employees.  He was of the view that 

residences occupied by the owners of JDCL or their family associated with the business 

need not be considered as a receptor.  In cross-examination he extended this to residences 

rented to employees, provided they were not occupied during the day (i.e. during quarry 

operations) by the employees' family. 

(i) Exhibit 49, Witness Statement and Documents of John Emeljanow, Tab 
6, item 1. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 217, 219-220. 

156. The distinction is without a difference.  Members of Mr. Dick's family are 

employees or associated with the business.  Employees and their families, if any, are 

impacted less inside the residence than outside.  Mr. Gambino, during his evidence on the 

haul route indicated that being inside a residence reduced the sound level by 

approximately 10-15 dBA, with windows open, and 20-25 dBA or even 30 dBA with 

windows closed.   

(i) Evidence of Mr. Gambino, October 19, 2009. 
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157. In any event, Mr. Emeljanow introduced exhibit 101, which shows the 

worst case scenario for on site receptor 14 being 48 dBA, or 3 dBA above the 45 dBA 

level.  An increase of 2-3 dBA is considered by Mr. Emeljanow "as not noticeable to 

most people, and the impact is small". 

(i) Exhibit 161, Extract from Noise Modelling carried out by Aercoustics 
for receptor R14. 

(ii) Exhibit 19, Noise Compilation, Tab 6, item 6, pages 1-2. 

(4) HAUL ROUTE NOISE 

158. Aercoustics also did a separate report on the proposed haul route and its 

associated noise impact.  It included an assessment of both existing and future ambient 

noise levels in the area without quarry traffic, and of the predicted noise levels based on 

the statistical distribution of haul route truck shipments expected during peak and typical 

hours.  It recommended a maintenance program to ensure road conditions minimize haul 

route noise associated with road surfaces.  As with air quality, the analysis was a "worst 

case" impact assessment.  The Aercoustics report was also the subject of peer review by 

the Town of Caledon's noise expert, who did not do any independent noise study. 

(i) Exhibit 18, Aercoustics Engineering Ltd. - Haul Route Noise Analysis - 
Rockfort Quarry, July 2008. 

(ii) Exhibit 19, Noise Compilation. 

(iii) Exhibit 49, Witness Statement and Documents of John Emeljanow. 

(iv) Evidence of John Emeljanow, January 13, 2010, page 148. 

159. Both experts agreed that there were no MOE regulations or guidelines that 

govern noise impact associated with haul routes.  MOE publication NPC-232 specifically 
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excludes transportation corridors, i.e. roadways, and is the provincial guideline that 

requires a predictable "worst case" analysis for those matters governed by it. 

(i) Exhibit 49, Witness Statement and Documents of John Emeljanow, Tab 
9, Publication NPC-232, s. 3, A.3(2), pages 5, A10. 

(ii) Exhibit 162, email from John Emeljanow to H. Krouskie, July 16, 2008, 
page 1. 

(iii) Evidence of John Emeljanow, January 13, 2010, page 120. 

160. The haul route noise analysis objective, derived from the landfill guidelines 

as interpreted by both Aercoustics and Valcoustics, is one which requires the alternative 

routes to be evaluated, the route chosen to be the one with the minimum noise impact and 

the municipality and affected residents clearly informed of any potential noise impact.  

The MOE confirmed that the "least impact" analysis was the appropriate analysis for the 

subject application, although aware of the predicted sound levels from Aercoustics' 

previous report.  This haul route assessment methodology has been used for previous 

aggregate licensing applications.  For instance, in dealing with the Preston Sand and 

Gravel application in Puslinch, Mr. Emeljanow's opinion, despite the noise impact of 

added truck traffic being significant due to minimal existing background traffic in the 

area, was that the MOE requirements for haul route noise were met, "in that alternative 

routes have been evaluated, the best routes have been selected and the future noise impact 

has been reported". 

(i) Exhibit 18, Haul Route Noise Analysis, ss. 2.0, 5.3, 7.0, 10, pages 2, 7, 
10, 15, 67, 68. 

(ii) Exhibit 162, email from John Emeljanow to H. Krouskie, July 16, 2008, 
page 1. 

(iii) Evidence of John Emeljanow, January 13, 2010, pages 121-122. 
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161. Aercoustics followed this accepted methodology, and determined that Haul 

Route B met the MOE requirements.  Haul Route B will impact the least number of 

receptors and was determined to be the route of minimum impact from a noise 

perspective.  The total predicted worst case, maximum production AM peak hour noise 

levels are not unusual for truck haul routes, and are within the range of what would 

reasonably be expected for quarry haul routes in a rural area.  Indeed, the total noise 

levels would be less than those predicted for the Charleston Sideroad haul route that 

serves Resource Area 5B and is approved as a haul route in OPA 161.  Accordingly, 

Aercoustics were of the opinion that from a noise impact that the Rockfort Quarry would 

confirm with OPA 161, and in particular sections 5.11.2.4.4(c), 5.11.2.4.14(c), based on 

section 5.11.2.4.13. 

(i) Exhibit 18, Haul Route Noise Analysis, sections 5.3, 6.0, 7,0, pages 8-11. 

(ii) Evidence of Vince Gambino, Nicholas Sylvestre-Williams, October 19, 
2009. 

162. Particular and extensive analysis was given to the residential receptors on 

Olde Baseline Road, outside of what is normally required by the MOE.  There are only 

17 receptors within 300m of that road, of which three are located off of Shaw's Creek to 

the north and three off of Rockside Road to the south.  One of the receptors is owned by 

JDCL, and another one is a recreational use and not a residence.  In addition, the 

predicted change in noise impact will lessen as background traffic levels on Olde 

Baseline Road approaches its designated function as a Regional "Major Road" and Town 

"Medium Capacity Arterial Road". 
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(i) Exhibit 18, Haul Route Noise Analysis, pages 7, 11, 14. 

(ii) Evidence of Vince Gambino, Nicholas Sylvestre-Williams, October 19, 
2009. 

163. Aercoustics recommended that the speed limit on Olde Baseline Road be 

reduced to 50 km/h to further mitigate noise.  This has not been agreed to by the Region 

at the present time.  As submitted elsewhere in these submissions (Section 5, 

"Transportation, Traffic and Haul Route" , subsection (13) "Timing"), the Board must 

determine land use issues first, and decisions on road related improvements will follow.  

In any event, JDCL can control the speed of trucks through its Truck Policy. 

(i) Exhibit 18, Haul Route Noise Analysis, page 14. 

164. Aercoustics modelled the worst case AM peak hour noise levels for the 

Olde Baseline Road receptors at the front, side and rear yard locations, assuming 

maximum production limits of 2.5M tonnes/year.  In the rear yard spaces the worst case 

levels will vary from about 42 to 52 dBA, including local traffic, only during times of the 

day and the week when hauling is permitted and actually occurs, and then only during the 

approximately 12 busiest days in a year.  This range is within or below the range 

typically considered acceptable for outdoor living in land use planning approvals. 

(i) Exhibit 18, Haul Route Noise Analysis, pages 10-11; Tables 3a (page 
21), 5 (page 25). 

(ii) Evidence of Vince Gambino, October 19, 2009. 

165. Mr. Emeljanow's evidence in chief on the haul route noise was predicated 

on two concerns: the details of the traffic data utilized by Aercoustics, so that he couldn't 
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"perfectly" replicate the predicted results; and that Aercoustics "may" have over predicted 

background or ambient levels of 39 dBA, leading to under predictions of impact. 

(i) Evidence of John Emeljanow, January 13, 2010, pages 39-40. 

166. As it relates to traffic data, Aercoustics previously had used original 

background traffic for average annual daily traffic ("AADT") of 1080 vehicles and AM 

peak hour traffic of 140 vehicles, based on 1997 counts.  Based on more recent Regional 

traffic data, the AADT was 1462 and AM peak hour was 84 vehicles respectively.  The 

impact of changing this input data was that the average AADT noise level would 

decrease by approximately 1.5 dBA and the AM peak hour would increase by 

approximately 2 dBA, an amount the experts indicated was insignificant. 

(i) Exhibit 18, Haul Route Noise Analysis, pages 70, 76. 

(ii) Exhibit 19, Tab 3, page 27. 

(iii) Evidence of Vince Gambino, Nicholas Sylvestre-Williams, October 19, 
2009. 

167. Mr. Emeljanow produced Exhibit 93, which was the average hour ambient 

level found at page 75 of the Aercoustics report, except 2 heavy trucks were replaced by 

2 cars in the MOE STAMSON software, as in his view heavy trucks were prohibited on 

Olde Baseline Road.  This showed a statistical output of 35 dBA compared to the 39 dBA 

originally produced.  This was the basis for Mr. Emeljanow's assertion that ambient noise 

may have been under predicted. 

(i) Exhibit 93, Revised STAMSON output, Olde Baseline Road. 

(ii) Exhibit 18, Haul Route Noise Analysis, page 75. 
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168. However, in cross-examination, Mr. Emeljanow conceded he had done no 

actual measurements, whereas Aercoustics has actually measured ambient noise in 1997 

and 1999.  Those measurements confirmed that daytime sound levels were all above a 

1 hour Leq of 39 dBA within 250 to 350m of Olde Baseline Road.  Aercoustics utilized at 

1 hour Leq of 39 dBA.  Mr. Emeljanow agreed that a 1 hour Leq measurement was the 

MOE standard.  Indeed, the actual measurements produced a lowest 1 hour daytime 

ambient Leq of 41 dBA an and ambient 6 am 1 hour Leq of 43 dBA.  Mr. Emeljanow 

finally conceded that a level of 39 dBA was conservative.  Both Mr. Gambino and 

Mr. Sylvestre-Williams were of the opinion that background noise levels would have 

increased since 1999.  It is axiomatic  that with general growth and road improvements in 

the area since 1999 background traffic has increased and will continue to increase.  In 

addition, if increased truck traffic on Winston Churchill Boulevard were to be diverted 

along Olde Baseline Road, as originally proposed by the Region, then there will be more 

background ambient noise. 

(i) Evidence of John Emeljanow, January 13, 2010, pages 141-143, 145-
146, 156. 

(ii) Exhibit 17, Environmental Noise and Blast Design Impact Study, pages 
1, 50. 

(iii) MOE publication NPC-232, section 12, page 7. 

(iv) Exhibit 92, Region of Peel Class EA, September 25, 2009 documentation 
relating to Winston Churchill Boulevard, at page 4 (Intersection 
Improvement at Olde Baseline Road). 

(v) Evidence of Vince Gambino, Nicholas Sylvestre-Williams, October 19, 
2009. 
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169. Mr. Emeljanow also believed that background traffic on Mississauga Road 

south of Olde Baseline Road may have been under predicted, given apparent ambient 

2012 AM peak hour projection of 722 vehicles based on 1997 traffic data, and his 

number of 157 vehicles.  However in cross-examination he conceded that his number was 

not a peak hour calculation.  Instead he expected approximately 377 vehicles based on 

AM peak hour traffic being approximately 10% of the 1997 total of 3774.  However, 

actual 2008 counts were 488, and the 2017 predicted number was 576.  He agreed the 

difference between Aercoustics' 2012 prediction based on 1997 counts when compared to 

the 2017 predicted number based on 2008 counts was only 1 dBA, which is an 

insignificant increase in the opinion of all noise experts. 

(i) Exhibit 18, Haul Route Noise Analysis, pages 59, 70. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 81, 134-138. 

(iii) Exhibit 19, Noise Compilation, Tab 3, page 27. 

170. Mr. Emeljanow equated his perceived prohibition of heavy trucks on Olde 

Baseline Road with a worst case scenario.  However, he conceded that truck traffic is not 

prohibited, as in fact the truck by-law doesn't apply to trucks making deliveries along 

Olde Baseline Road.  He also was not aware that local residents when surveyed indicated 

that trucks currently are using Olde Baseline Road.   

(i) Exhibit 1, Planning and Justification Report, Tab 15, Regional By-law 
57-2005, s.10(2), page 11. 

(ii) Exhibit 147, Evidence of P. Homenuk, page 34. 

(iii) Evidence of John Emeljanow, January 13, 2010, pages 130, 131. 
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171. As for the haul route noise impact, Mr. Emeljanow agreed that the 

predicted noise levels were typical when compared with other haul routes, and were not 

unacceptable.  In his peer review reports he did not dispute Aercoustics opinion that Haul 

Route B was the preferred route of minimum impact.  He agreed in his oral evidence that 

Haul Route B very likely was the better route, but only marginally better than Haul 

Route C.  His focus was on the relative increase in sound levels, not the impact of the 

predicted sound levels.  This involved a predicted worst case analysis derived from NPC-

232, which he agreed excluded haul routes, and which he agreed was something only that 

"can happen, but presumably only occasionally, and typically the potential noise impact 

would be less". 

(i) Evidence of John Emeljanow, January 13, 2010, pages 113-114, 124-
126, 146-148. 

(ii) Exhibit 49, Witness Statement and Documents of John Emeljanow, Tab 
3, page 2, item 4. 

172. Mr. Emeljanow's evidence in this regard was inconsistent with his analysis 

and opinion of the Preston Sand and Gravel application.  There, he was of the view that 

hourly assessment (as opposed to peak pass by) provides a better indication of the overall 

noise impacts.  In that case as here, significant increases in sound levels were expected 

because of very little background traffic on segments of the haul route.  The hourly 

predicted sound exposures he examined ranged from 44 dBA to 63 dBA for one proposed 

haul route, and from 43 dBA to 65 dBA for the other.  These ranges are similar to those 

predicted for Olde Baseline Road (42-64 dBA). 

(i) Exhibit 163, letter dated December 1, 2008 from J. Emeljanow to 
H. Krouskie, pages 1-2. 
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(ii) Exhibit 18, Haul Route Noise Analysis, Table 3a, page 21; 95% AM 
Peak. 

173. In the Preston Sand Gravel application, Mr. Emeljanow referenced a MTO 

highway construction protocol which establishes an average 24 hour sound exposure (i.e. 

including evenings and night time) objective of 55 dBA for the rear yards of dwellings.  

He was of the opinion that since the highest sound exposure for rear yards averaged over 

24 hours would be below 55 dBA, then despite the significant sound level increases 

arising from the addition of haul route truck traffic, the resultant sound levels were within 

an acceptable range. 

(i) Exhibit 163, John Emeljanow letter to H. Krouskie (Township of 
Puslinch), December 1, 2008. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 157, 160-162. 

174. In the present case, at the maximum permitted production level, and at a 

95% AM peak (as opposed to a 24 hour average), the resultant predicted rear yard sound 

levels averaged from 42 to 52 dBA.  The 50% average range was from 41 to 49 dBA, and 

Mr. Emeljanow agreed that a 24 hour average would be less than the peak hour predicted 

level. 

(i) Exhibit 18, Haul Route Noise Analysis, Table 3a, page 21. 

(ii) Evidence of John Emeljanow, January 13, 2010, pages 105-106. 

175. Mr. Emeljanow did not do any independent noise study.  It is submitted that 

quite apart from the Aercoustics expert evidence, by application of the same standards 

employed by Mr. Emeljanow himself in other recent applications, the predicted haul 

route noise levels are within an acceptable level based on standards derived from 
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provincial policies and guidelines, and thus meet the requirements of OPA 161, 

s. 5.11.2.4.13 and the related sections dealing with noise impact.  Mr. Emeljanow agreed 

that his assessment of compliance with policy 5.11.2.4.13 was based on MOE guidelines. 

(i) Evidence of John Emeljanow, January 13, 2010, pages 114-115. 

(5) CONCLUSION 

176. In conclusion, it is submitted that JDCL has addressed social impacts of 

noise and vibration in accordance with OPA 161 by demonstrating compliance with the 

provincial standards, guidelines and policies.  There are no unacceptable social impacts.  

(i) Graham Brothers Aggregates Limited, (November 27, 2002) (Ontario 
Consolidated Hearings Board) Case No. 00-128 at pp. 22-23, 29-30 (S. 
Rogers, D. Hutcheon, M. Schwass, Board Members) 
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7.   AIR QUALITY 

177. Air quality was addressed by Mr. Mike Lepage, an accepted expert with 

RWDI Air Inc., who had been retained by JDCL commencing in 1996.  In his report, 

witness statement, and oral evidence, he demonstrated that the proposed Rockfort Quarry 

would meet all applicable provincial and municipal air quality requirements, and in 

particular, the requirements of the Caledon Official Plan, as amended by OPA 161.  Of 

equal significance is the evidence of the Town's air quality peer review expert, Dr. Tony 

van der Vooren of AMEC, who essentially agreed with Mr. Lepage, subject to minor 

matters of operational detail covered by the proposed Best Management Practices Plan 

("BMP").  Air quality issues and mitigation are also addressed by sections A10, 11; E2; 

and H1 of the Site Plan Notes, and the prescribed conditions that apply to class 2 

licences, which were summarized by Mr. Parkin in his Planning and Justification Report.  

(i) Exhibit 15, RWDI, Air Quality Assessment, Rockfort Quarry, July 2008. 

(ii) Exhibit 16, Tab 1, Witness Statement of Mike Lepage, pages 2, 6. 

(iii) Exhibit 16, Tab 2, p.31, Updated BMP, January 30, 2009. 

(iv) Evidence of Mike Lepage, September 22, 2009. 

(v) Exhibit 70, Witness Statement of Dr. van der Vooren, May, 2009. 

(vi) Exhibit 3, ARA Site Plan Notes. 

(vii) Aggregate Resources of Ontario Provincial Standards 3.0; Legislation 
and Policy Brief, Vol. II, Tab 2, page 37. 

(viii) Exhibit 1, MHBC Planning and Justification Report, page 109. 

178. The methodology and relevant MOE requirements, and results of the 

prescribed dispersion modelling, are set out in Mr. Lepage's report and updates.  The 
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model predicted maximum contaminant levels under worst case weather conditions.  At 

all locations beyond the property line of the proposed Rockfort Quarry, including the 

residential receptors, the predicted maximum concentrations of suspended particulate 

matter contributed by the proposed operation  are below the standard set out in O.Reg. 

419/05 Schedule 3.  Combustions sources (e.g. diesel generators) are generally lower 

with respect to the provincial standard at the property line, and significantly lower at the 

residential receptors. 

(i) Exhibit 15, RWDI, Air Quality Assessment, Rockfort Quarry, pages 14, 
15, 45 and 46. 

179. Additional modelling, beyond the requirements of O.Reg. 419/05, was also 

completed at the request of the Town of Caledon to include truck movement and 

background air quality data.  The results were highly conservative, as multiple 

conservatives were included that increased the maximum predicted impacts and 

frequency analyses.  Still the maximum predicted impacts and frequency of occurrences 

were both low, and related to the nuisance effects (visibility), rather than any human 

health-based effects.  A comparison of these predicted impacts to ambient monitoring 

data indicates a frequency of excursions lower than that typically experienced at other 

various sites in Ontario. 

(i) Exhibit 16, Tab 2, Attachment 3, RWDI Peer Review Response, January 
30, 2009 at pages 48-54. 

180. Mr. Lepage also demonstrated the air quality benefit of accessing aggregate 

resources that are close to market.  The proposed Rockfort Quarry represents a reduction 

in total exhaust emissions from existing quarries, and Mr. Lepage estimated that the use 
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of stone from Rockfort Quarry would save nearly 3 million litres of fuel, and eliminate 

8110 tonnes of CO2 emissions, annually. 

(i) Exhibit 15, RWDI, Air Quality Assessment, Rockfort Quarry, July 2008, 
pages 19-20. 

181. Dr. van der Vooren agreed that the additional modelling of frequency 

emissions was not required by O.Reg. 419/05, but was of the opinion that the results 

either met the standards of O.Reg 419/05, or were generally acceptable, and in line with 

other urban areas of the province.  He was satisfied with the modelling and predictions of 

RWDI, but listed four "minor" areas of concern. 

(i) Evidence of Dr. van der Vooren, January 14, 2010, pages 53-54, 58, 60, 
63-65. 

(ii) Exhibit 70, Witness Statement of Dr. van der Vooren, May, 2009, page 
14. 

182. The first concern dealt with the on site receptors.  However, he agreed that 

the impact on such receptors met the requirements of O.Reg. 419/05 and certificates of 

approval.  He agreed that s.1(2) of O.Reg. 419/05 by definition excluded an on site 

residence as a point of impingement, although the regulation includes other on site 

receptors (such as a seniors home) as points of impingement. 

(i) Exhibit 70, Witness Statement of Dr. van der Vooren, page 14. 

(ii) O.Reg. 419/05, s.1(2), Legislation and Policy Brief, Vol. IV. 

(iii) Evidence of Dr. van der Vooren, January 14, 2010, pages 64-65, 69-71. 

183. Another minor concern was off site truck traffic control, particularly non-

JDCL fleet operators.  Dr. van der Vooren agreed that the JDCL Truck Policy was a very 

good one that addressed truck control operational requirements, enforcement and 
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compliance.  There are sanctions for independent truckers who fail to comply with the 

policy, and they are essentially subject to the same control measures as the JDCL fleet.  

The only difference was that non-compliant JDCL drivers could be terminated whereas 

independent truckers can be prohibited from hauling from the site. 

(i) Exhibit 70, Witness Statement of Dr. van der Vooren, page 14. 

(ii) Exhibit 16, pages 80-81, JDCL Truck Policy. 

(iii) Evidence of Dr. van der Vooren, January 14, 2010, pages 72-73. 

184. The other two minor issues dealt with road cleaning and some details of the 

BMP.  Road cleaning was agreed to be a matter to be dealt with by agreement with the 

Region, as required by the BMP, which is a condition of the operation of the site.  Dr. van 

der Vooren was complimentary of the updated BMP, indicating that his comments had 

been met by agreement to minor modifications of the BMP that would permit operational 

details to be fine tuned, and that accordingly the updated BMP was acceptable to him. 

(i) Exhibit 70, Witness Statement of Dr. van der Vooren, pages 12-14. 

(ii) Evidence of Dr. van der Vooren, January 14, 2010, pages 75-78. 

185. Dr. van der Vooren's impartiality and objectiveness is of note in his 

evidence with respect to OPA 161 conformity, and in particular, sections 

5.11.2.4.2(c)(d)(j) and 5.11.2.4.13 dealing with social impacts.  He agreed that as an 

expert, he assessed the air quality impact on people based on MOE standards, which in 

turn are informed by the mandate of the Environment Protection Act, to avoid "adverse 

effects" as defined in the Act.  He agreed that MOE standards expressed in O.Reg. 

419/05 are based on research and studies.  Having done so, as an air quality expert, he 
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agreed that the Rockfort Quarry application met the requirements of OPA 161, as did 

Mr. Lepage, subject to addressing the minor areas of concern dealt with above.  Put in 

simple terms, from an air quality perspective, because of compliance with provincial 

standards, regulations and guidelines, he agreed there are no unacceptable social impacts 

from the proposed Rockfort Quarry. 

(i) Exhibit 70, Witness Statement of Dr. van der Vooren, pages 8, 10. 

(ii) Evidence of Dr. van der Vooren, January 14, 2010, pages 65-66, 78-80. 

186. It is submitted that JDCL has addressed social impacts of air quality in 

accordance with OPA 161 by demonstrating compliance with provincial air quality 

regulations and guidelines.  There are no unacceptable social impacts. 

(i) Graham Brothers Aggregates Limited, (November 27, 2002) (Ontario 
Consolidated Hearings Board) Case No. 00-128 at pp. 28-30 (S. Rogers, 
D. Hutcheon, M. Schwass, Board Members) 
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8.   CULTURAL HERITAGE 

187. JDCL has done extensive work to address the archaeological, built heritage, 

and cultural heritage landscape resources of the site and surrounding area.  They have 

responded to Caledon's evolving peer review comments and additional studies, and 

prepared additional work that was necessary to satisfy MCL. 

188. Four witnesses specifically addressed this issue:  Mr. Richard Unterman 

("Mr. Unterman") and Ms. W. Shearer ("Ms. Shearer"), on behalf of JDCL, and 

Mr. A. Scheinman ("Mr. Scheinman") and Ms. C. Marshall ("Ms. Marshall"), on behalf 

of the Town.  All four witnesses have significant experience in cultural heritage issues.  

Others, like Ms. Sally Drummond ("Ms. Drummond"), "spoke" to the Board through 

their reports, and the Ministry of Culture (the "MCL") addressed the issue through its 

letters.  Still others, such as Mr. Parkin and Mr. Dorfman, addressed the issue from the 

perspective of their own disciplines. 

189. Before dealing with the work of these particular witnesses, it is of note that 

in 1993, the Town undertook an Official Plan Environmental Policy Review.  It was 

prepared by Historica Research Limited, Michael McClelland Designs and 

Archaeological Services Inc.  The study's first goal was to "describe the importance of 

built heritage, archaeology, cultural landscapes and intangible heritage within the Town 

of Caledon". 

(i) Ex. 183:  Cultural Heritage Study of the Town of Caledon, dated April 
26, 1993, page 1, Executive Summary. 
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190. This report contained a number of interesting general observations 

including the following: 

"Caledon contains historic landscapes that are as diverse as the attractive 
agricultural lands that predominate in the Town and the gritty industrial 
landscapes such as the Brampton Brick works near Cheltenham." 

… 

"As with built heritage, the identification and significance of cultural landscapes is 
a key planning concern.  At the present time no cultural landscapes in the Town 
of Caledon are designated under the Ontario Heritage Act nor does the LACAC 
maintain a list or inventory of cultural landscapes of historic interest." 

"Inevitable technological and economic changes to agriculture and other activities 
within the Town will lead to change in the landscapes.  Therefore 
Recommendation 8.1 suggest that the Town should recognise that cultural 
heritage may be affected by economic and technological change and examine 
alternatives to physical preservation – such as documentation and recording – as 
possible forms of acceptable heritage planning.  The Town could encourage 
alternative sensitive uses for buildings." 

(i) Ex. 183, Cultural Heritage Study of the Town of Caledon, dated April 
26, 1993, Executive Summary, "chapter" 8. 

191. With respect to aggregate areas, the above-noted authors made these 

comments and recommendations: 

"Sometimes a site may visually appear as a natural landscape and yet, in fact, be 
a pronounced man-made landscape, for example earthworks, pits and quarries.  
Perhaps the most striking example is the Forks of Credit area.  [Figure 3.7]  The 
valley walls are ribboned with trails and abandoned rail lines, pitted with 
abandoned quarries and littered with waste rock from quarry operations.  Over 
the 80 years since the quarries closed, natural regeneration has created a valued 
landscape in which cultural features are not visually prominent.  The Forks of the 
Credit display the interrelationship between man and nature that are described in 
Section 4.3.1. 

The Report identified Rockside, along with 52 other historic communities, as areas that might be 
considered for further study. 

(i) Ex. 183, Cultural Heritage Study of the Town of Caledon, dated April 
26, 1993, pages 76 and 77. 
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192. In addition, as part of the Belfountain ESR, a cultural heritage assessment 

was done of the Rockfort and the Westerveld properties.  The Rockfort home was 

described as "exceptional"; the Westerveld property was described as "ordinary".  The 

assessment included recommendations to mitigate impacts of the proposed reconstruction 

on the cultural resources along Olde Baseline Road. 

(i) Ex. 184:  Technical Report done for the Belfountain ESR, dated June 
1997, pages 11-16. 

193. Cultural heritage (and archaeological) issues were also an important factor 

that was considered throughout the CCRS process.  Designated heritage sites and cultural 

features and landscapes were identified as one of the "partial constraints" early in the 

process, and cultural and heritage resources were one of eight factors considered in 

identifying lands as priority 1 or 2.  The Report gave no basis for distinguishing between 

the three dolostone areas based on this factor.  Certainly, this factor was not sufficient to 

preclude the identification of the Rockfort area as "CHPMARA". 

(i) Ex. 41(c), CCRS, Phase I Study, pages 110 and 111; and 

(ii) Ex. 41(d), CCRS Phase III Study. 

194. In short, none of the work undertaken prior to the submission of this 

application noted anything of heritage significance with respect to this property, with the 

exception of the Rockfort home. 

195. In 1997 JDCL retained one of Mr. Unterman's then partners to prepare a 

cultural heritage report.  This report was completed in 1998. 
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196. This report and JDCL's archaeological study (discussed later) were peer 

reviewed by the Town in December, 1998.  With respect to cultural heritage issues, the 

major recommendations of this peer review were: 

 additional study of the Westerveld site; 

 further documentation with respect to building 
interiors; 

 a comprehensive cultural landscape assessment; and, 

 a modification of the proposed quarry landscape 
rehabilitation plans to reduce negative impacts, and to 
strengthen the cultural heritage landscape patterns of 
the area. 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 1, page 4, paragraph 13. 

197. It was in this context that Mr. Unterman began his work, in 1999.  In 

addition to the comments of the peer reviewers, Mr. Unterman's work also inspired by the 

reaction of the then Ministry of Citizenship, Culture and Recreation to the archaeological 

study and the 1998 cultural heritage study (the "MCCR").  Officials from the Ministry 

advised that they: 

"have no objections to the licensing of this property for aggregate extraction but 
there are continuing concerns for cultural heritage resources that may be 
impacted by future development following on the approval of this application." 

(i) Ex. 21, Rockfort Quarry Site Documentation, dated June, 1999, 
Appendix 3:  letter of the Ministry of Citizenship, Culture and 
Recreation. 

198. The MCCR also recommended: 

"the proponent retain a qualified heritage consultant to document the built 
heritage resources and cultural heritage landscape(s) of the subject property and 
to make recommendations for any further documentation or conservation 
measures that may be necessary." 
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This recommendation was made following consultations with Town of Caledon staff. 

(i) ibid. 

199. This led Mr. Unterman to study the exterior features of the property's 

buildings.  In June, 1999 he issued a report which noted that the Westerveld site had 

experienced significant changes.  Mr. Unterman's Report concluded that while the 

Westerveld property is of heritage interest, "… it is not of sufficient significance to 

warrant the preparation of a statement of heritage significance …". 

(i) Ex. 21, Rockfort Quarry Site Documentation, dated June, 1999, page 18. 

200. Mr. Unterman's Report also noted that the Rockfort site had also witnessed 

changes and modifications.  However, he concluded: 

"The barn complex displays a considerable degree of integrity as do the 
individual structures.  Accordingly, it is concluded that the property is of heritage 
interest and of sufficient significance to warrant the preparation of a statement of 
heritage significance similar to reasons for designation under the Ontario 
Heritage Act.  This is contained in section 5 following." 

(i) ibid. 

201. In response to the comments that had by then been made by the MCCR and 

the Town's peer reviewers, Mr. Unterman prepared a second report to document the site's 

interior features. 

(i) Ex. 23, Rockfort Quarry Site Interior Documentation, dated November, 
1999. 

202. In this timeframe, JDCL also commissioned a specific study of the site's 

cultural heritage landscape features.  This study was prepared by Ms. Drummond, a 

heritage planner, who later became a heritage officer with the Town of Caledon.  Ms. 

Dummond's conclusion was as follows: 
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Discussions with the Town of Caledon's Heritage Officer and a review of 
background reports pertaining to the study area indicate that the geographic area 
within which the Rockfort Quarry property is situated has not previously been 
defined as a cultural heritage landscape. 

The Rockfort Quarry site comprises two discrete heritage farmscapes and a 
portion of a third which form part of a broad, rural agricultural heritage landscape 
unit.  Situated atop the Niagara Escarpment, this cultural heritage landscape unit 
is characterized by the rolling, stony terrain of the Paris Moraine.  As is also 
evident elsewhere in the Town of Caledon, the historical integrity of this cultural 
heritage landscape unit is beginning to be eroded by the fragmentary impact of 
modern rural residential properties. 

Both the Rockfort and Westerveld farmscapes have remained in continuous 
operation since first settled, and display a considerable degree of environmental 
integrity except for the several rural residential severances fronting Winston 
Churchill Boulevard.  In general, the cultural heritage attributes of these two 
farmscapes, together with the portion of the Vandermisson farmscape, are 
representative of the principle landscape elements of the broader cultural 
heritage landscape unit; other examples of comparative value are extant within 
the surrounding concessions.  In this context, the cultural heritage landscape of 
the Rockfort Quarry property is considered to be of ordinary significance. 

However, while the overall nature of the property's cultural heritage landscape 
may be deemed characteristic of the broader area, specific features are worthy of 
special recognition for their historical integrity, comparative craftsmanship and 
characterization of 'sense of place'.  In this regard, the most significant heritage 
features of the property entail the several well preserved stone structures, in 
particular the Rockfort barn complex, the dry stone walls separating Lots 1W and 
2W and Lots 1W and 1E, and the ancillary farm building on the Westerveld farm. 

(i) Ex. 22, Cultural Heritage Landscape Assessment Report, dated October 
22, 1999, pages 25 and 26. 

203. Ms. Drummond's Report also included a series of recommendations which 

were intended to "maximize the retention of existing features and enhance or perpetuate 

existing patterns in the cultural heritage landscape of the Rockfort Quarry site, through 

their use as natural buffers, visual breaks/horizon lines and reminders of previous land 

uses". 

(i) ibid, at page 32. 
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204. These new reports were the subject of a second peer review.  This peer 

review made several recommendations, one of which was: 

 Further study of the Westerveld house, to confirm its 
date and resolve its cultural heritage significance. 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 8, page 2. 

205. With respect to the study undertaken by Ms. Drummond, the peer reviewers 

made these comments: 

Dillon Consulting has prepared a well documented report, with excellent detailed 
mapping and photographic coverage that assists the reviewer understand the 
nature of the cultural landscape assessment clearly. 

It is the opinion of HWNDL that the detail analysis of the components of the 
cultural landscape unit "farmscape" is well documented and defined, however, 
there are a few gaps in the analysis and evaluation of the cultural landscapes 
which create concern for the peer review. 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 8, page 3. 

206. The peer review then set out its key areas of concern.  One of those 

concerns was described by Mr. Scheinman this way: 

"At this time, there is an obvious absence of any existing Town wide rural built or 
cultural heritage landscape inventory to assist in establishing an inventory of 
heritage assets in the rural community, or an understanding of the relative 
significance of the historical associations and sites.  It is noted that there are only 
3 sites, to date, designated in the immediate area -- a church, farm complex and 
stone fence line." 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 8, page 3. 

207. JDCL suggests that this concern was related more to the lack of Town wide 

inventories, than to its own efforts to study the cultural heritage significance of the 

Rockfort site.  However, it led Mr. Scheinman to recommend that: 
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"2.  A comprehensive built and cultural landscape heritage study for the western 
landscape sector of the Town is needed to understand the contextual heritage 
significance of the study area.  Include a comparative landscape analysis of the 
broad landscape unit of farmscapes within this sector of the municipality to 
determine the rarity of the farmscapes and their relative heritage significance.  
The significance of the Rockfort Quarry site as a cultural landscape unit needs to 
be defined within this contextual evaluation.  A systematic documentation of the 
evaluation and criteria must be included." 

(i) ibid, at page 8. 

208. Mr. Parkin said in his evidence that this application probably influenced the 

Town's general planning policies, and vice versa.  JDCL suggests that the evolution of 

the Town's concerns with respect to cultural heritage is an example of that influence. 

209. In September, 2003, Mr. Scheinman prepared a document entitled "Criteria 

for the Identification of Cultural Heritage Landscapes".  The study suggested evaluation 

studies and criteria for the preparation of a cultural heritage landscape analysis.  Rockfort 

was identified, along with a number of other sites, as just a "few of the other sites in 

Caledon that offer potential as cultural heritage landscapes".  The Forks of the Credit (an 

area containing a series of former quarries) was one of the two examples presented to 

illustrate the process which Mr. Scheinman was recommending.  The report also 

suggested that "only a few candidate areas should be investigated more thoroughly". 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 6, at pages 25, 46, 47 and 50. 

210. Throughout this period, JDCL and its consultants had continued to 

communicate with the MCCR.  In February, 2000, the Ministry issued a further review of 

JDCL's documents and reports.  This letter provided recommendations for the mitigation 

of impacts to Rockfort's cultural heritage resources.  It also suggested that these 
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recommendations be implemented as conditions of licensing for the extraction of 

aggregate or as conditions within a development agreement with the Town. 

(i) Ex. 24, Cultural Heritage Landscape Analysis Report, dated May, 2005:  
Appendix A:  letter of the MCCR, dated February 4, 2000. 

211. In August, 2003, Mr. Parkin wrote to the Ministry to provide updated the 

site plans and other information and to outline how the MCCR's recommendations would 

be incorporated into the conditions of approval. 

(i) Ex. 24, Cultural Heritage Landscape Analysis Report, dated May, 2005:  
Appendix A:  letter of Mr. Parkin, dated August 14, 2003. 

212. A further review was undertaken by the Ministry, and additional comments 

provided by way of a letter dated November, 2003.  Mr. Unterman was then retained to 

update the cultural heritage landscape documentation component of the application, and 

to respond to the MCCR's reviews.  This resulted in the preparation of his May, 2005 

Cultural Heritage Landscape Analysis Report. 

(i) Ex. 24, Cultural Heritage Landscape Analysis Report, dated May, 2005:  
Appendix A(2):  letter of the MCCR, dated November, 2003. 

213. Mr. Unterman agreed with the Dillon representation of the area and 

provided his own characterization of the significance of the site within this context; his 

2005 Report concluded: 

"The combination of built features including the stone farmhouse, stone barn and 
stone walls is of importance in the area.  The significance of the Rockfort Farm is 
best described as a very good example of a nineteenth century farm complex.  
The Westerveld Farm is considered a good example of a nineteenth century farm 
complex.  The primary difference between the two farms relates to the severance 
of land for rural residential subdivision at the road and the poor state of 
preservation of the built features." 

Mr. Unterman went on to say: 
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"Mitigation measures to lessen the impacts to identified heritage attributes of the 
farmsteads have continued to evolve in consultation with the Province of Ontario 
and municipality since the 1999 report.  Some notable aspects include the 
retention of majority of the north boundary dry stone wall between Rockfort and 
Westerveld properties; the relocation of the Westerveld farmhouse and ancillary 
stone building on the property; and phased installation of berms to protect 
existing views from Winston Churchill Boulevard for longer periods of time." 

(i) Ex. 24, Cultural Heritage Landscape Analysis Report, dated May, 2005, 
page 10. 

214. The then Ministry of Culture ("MCL") considered this additional 

information and was satisfied, concluding they had no further concerns.  On 

November 23, 2005, it issued a letter which stated: 

The Ministry has reviewed the Cultural Heritage Landscape Analysis Report 
prepared by Unterman McPhail Associates, dated May 2005 together with 
(undated) revised sections 4.0 to 5.4, sent by e-mail on November 17, 2005. 

As requested in the Ministry's letter of November, 2003, the report updates the 
cultural heritage landscape documentation provided in the earlier report:  Cultural 
Heritage Landscape Assessment, Rockfort Quarry Site (Dillon Consulting Ltd., 
Oct 22, 1999). 

The report's methodology and criteria for analysis and assessment of the cultural 
heritage landscapes impacted by the application have been noted, together with 
proposed mitigation measures, which include: 

 Retention of the Rockfort Farm farmhouse and barn complex and 
designation of the farm complex under the Ontario Heritage Act (or 
comparable level of conservation); and 

 Relocation of the Westerveld Farm stone ancillary building and original 
portions of the frame farmhouse within the site towards Winston Churchill 
Boulevard in a manner that retains their historic relationship on the site – 
as recommended in the ministry's letter dated November, 2005. 

Given the above, we have no further concerns for this application.  Please 
ensure that the latest report and this letter are appended to the original UMCA 
June 1999 report and other supporting documentation for the project. 

(i) Ex. 8(a), MCL letter dated November 23, 2005, tab 2. 

215. In the meantime, the Town proceeded with the preparation of a cultural 

heritage landscape study, as Mr. Scheinman had recommended in 2003.  The Town 
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decided that its first such study should be of the Rockside area.  This was no coincidence.  

Mr. Scheinman was retained to undertake this study.  The report was completed in 2006. 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and C. 
Marshall, tab 5, Rockside Cultural Heritage Landscape Study, dated 
March, 2009. 

216. The Study recommended that certain types of activities be prohibited within 

the nearly 5,000 acres proposed for inclusion within a cultural heritage boundary: 

Although change is acknowledged as part of the continuum of a cultural heritage 
landscape, the findings of this study are such that it can be clearly stated at this 
time that urbanization, significant landform changes, major road widening and re-
grading, quarrying, and other land-use alterations that are visually or physically 
intrusive, are significant threats to the integrity of the Rockside CHL, and must be 
avoided. 

(i) ibid, at page 44. 

217. JDCL submits that these conclusions are at odds with the approved 

Regional and Town Official Plans both in terms of the identification of HPMARA / 

CHPMARA with associates policies aimed at making resource available and with the 

transportation policies identifying the major road and arterial road networks that are to be 

achieved.  If the Town of Caledon wishes to give effect to Mr. Scheinman's conclusions, 

there would need to be a significant reconciliation and re-evaluation of the approved 

policies. 

218. The Town received the Study in 2006, and drafted an Official Plan policy 

to implement it ("OPA 211").  The Region expressed concerns with respect to OPA 211.  

In August, 2006, Ms. S. Banz ("Ms. Banz") wrote: 

"As this area has also been identified as High Potential Mineral Aggregate 
Resource Area (HPMARA) in the Region's Official Plan and Caledon HPMARA, 
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the Town will have to ensure that the balance among PPS policies is 
appropriately struck in any planning decision that the Town makes based on the 
findings and recommendations of the Study." 

On September 1, 2006, Mr. Kennedy Self ("Mr. Self") wrote: 

"With regard to your letter dated August 16, 2006 requesting comments on OPA 
211 prior to September 5, 2006, we reiterate the point made in the letter sent by 
Simone Banz on August 11, 2006, which stated that given that the Rockside 
Cultural Heritage Landscape Policy Area has also been identified as High 
Potential Mineral Aggregate Resource Area in the Region's Official Plan and 
Caledon Official Plan the Town will have to ensure that the policies of OPA 211 
are applied in a balanced and reasonable fashion." 

(i) Ex. 181, letter from S. Banz to S. Drummond, dated August 11, 2006; 
and 

(ii) Ex. 182, letter from K. Self to S. Drummond, dated September 1, 2006. 

219. JDCL suggests that serious doubts were raised during this hearing about the 

research and factual underpinnings that Mr. Scheinman relied on in the preparation of this 

Study, including his reliance on lore in support of some of the Study's key conclusions, 

like the association of McLaren's Castle with the Granger movement in Ontario and the 

association of the "Rebel's Caves" with William Lyon Mackenzie.  With respect to the 

latter, Mr. Scheinman, only under cross examination, conceded there were serious 

historical questions about whether William Lyon Mackenzie had ever travelled to 

Caledon after the rebellion.  Yet, his report leads the reader to the conclusion that 

Mackenzie actually hid in a cave in Caledon and in fact concludes that the sheltering of 

Mackenzie is one of the primary factors in declaring this area culturally significant.  

Similarly, Mr. Sheinmann associates the founding of the Grangers Union in Canada with 

the building known as McClaren Castle.  Yet, upon cross examination, it was clear that at 

the founding meeting of the Grangers, there was no one even present from Peel, let alone 



-  104  - 

2587558.1  

Caledon.  As such, JDCL suggests that very little weight should be put on the evidence of 

Mr. Scheinman. 

220. Mr. Scheinman relied for some of his information on a book relevantly 

titled "Belfountain" Caves, Castles and Quarries whose author prologued it in this way: 

"This is not a date-to-date history … it is not a complete history … nor is it always 
factual." 

(i) Ex. 186, Excerpt from "Belfountain" Caves, Castles and Quarries in the 
Caledon Hills. 

221. More importantly, JDCL notes that the Town has never pursued the 

enactment of OPA 211.  This proposed amendment has never been subjected to a full 

public review or Board scrutiny, nor has the Town sought to reconcile the obvious policy 

inconsistencies between OPA 161 and OPA 211.  In these circumstances, JDCL suggests 

that it would be very dangerous for the Board to rely on this Study, and that it should 

decline to do so. 

222. Regrettably, the Study continues to inform Mr. Scheinman's thinking.  No 

doubt, it was a factor in his concluding, in his 2009 witness statement, as follows: 

"It remains my opinion that if, at the outset of the search for a suitable Quarry site 
cultural heritage resources were given appropriate consideration or 'weighting', 
this site would not have been selected." 

(i) Ex. 47, Witness Statement and Documents of A. Scheinman and 
C. Marshall, tab 1, page 10. 

223. With respect to the most important features of the site itself, JDCL has 

worked hard to fashion a proposal which mitigates and preserves them to the extent 

possible.  This includes the historic fences, which were separately studied by Ms. Shearer 
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(Ex 25, Tab 2).  The protection of these resources is set out in Site Plan notes K1 through 

K8.  JDCL has also undertaken, and it hereby reaffirms to this Board to seek designation 

of the Rockfort barn under the Ontario Heritage Act and/or register a Heritage 

Conservation Easement restriction on the title of the property, upon surrender of the ARA 

Licence. 

224. The plans prepared in relation to the proposed Rockfort Quarry have been 

carefully crafted to minimize the disruption of significant cultural heritage resources 

located on the site and are sensitive to the primary concerns.  The extent to which change 

will occur to the Rockside CHL as a result of the proposed development on the Rockfort 

and Westerveld properties will not devalue the significance of the landscape.  The 

proposed plan has given due consideration to maintaining the built heritage resources and 

landscape elements of the cultural heritage landscape in the design of the working 

landscape.  The proposed plan also recognizes that some features and landscape elements 

of the cultural heritage landscape will be displaced, and the present cultural heritage 

landscape will be disrupted.  The design plan makes every reasonable effort to preserve 

and enhance the remaining cultural heritage resources through development of mitigation 

measures to lessen adverse impacts and ensure that there are no unacceptable impacts.  

Cultural heritage resources have been appropriately conserved, as required by the 1997 

PPS.  The Province has worked closely with JDCL in the design of the site and the 

development of mitigation measures for the proposed quarry, and the Ministry of Culture 

has indicated that they have no further concerns with the application. 
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225. With respect to the most important features of the site itself, JDCL has 

worked hard to fashion a proposal which mitigates and preserves them to the extent 

possible.  This includes the historic fences, which were separately studied by Ms. 

Shearer.  The protection of these resources is set out in site plan notes (Page 2 of 5 (Fence 

Installation & Retention Schedule) and page 3 of 5, Cultural Heritage Note #6).  JDCL 

has also undertaken and it hereby reaffirms to this Board to seek a Heritage Act 

designation of the Rockfort barn upon the issuance of a licence. 

226. As to the heritage features along the haul route itself, JDCL suggests that 

they were dealt with comprehensively as part of the Belfountain ESR.  Given the need to 

re-initiate such a study, these heritage features will no doubt be dealt with appropriately 

at that time. 
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9.   ARCHAEOLOGY 

227. The requirement to conduct archaeological assessments for any proposed 

quarry is mandated by the Provincial Standards for Aggregate Resources of Ontario (the 

"Provincial Standards"), the Ontario Heritage Act, R.S.O. 1990, c. O.18 (the "OHA") and 

the Provincial Policy Statement, 1997 (the "PPS").  All archaeological assessments are 

reviewed by the Ministry of Culture (the "MCL") to ensure that archaeological resources 

have been identified and documented in accordance with its standards and guidelines. 

(i) the Provincial Standards for Aggregate Resources of Ontario, page 15, 
sections 2.2.5, 2.2.6 and 2.2.7, Legislation and Policy Brief, Volume II, 
tab 2; 

(ii) the Ontario Heritage Act, R.S.O. 1990, c. O.18, page 65, section 65(1), 
Legislation and Policy Brief, Volume III, tab 1; and, 

(iii) the Provincial Policy Statement, 1997, section 2.5.2, Legislation and 
Policy Brief, Volume I, tab 2, at page 9. 

228. To meet its responsibilities in this regard, JDCL retained York North 

Archaeological Services Inc. ("YNAS") in April, 1997, to conduct a Stage I-II 

Archaeological/Heritage Assessment of the site. 

(i) Ex. 20, Archaeology Compilation, Witness Statement of Patricia Dibb 
and Gordon Dibb, tab, 1, page 2, paragraph 2.1. 

229. In June and July, 1997, YNAS carried out an extensive archaeological 

survey.  This survey included archaeological and historical background research, 

pedestrian surveys of approximately 185 acres of the site, and 986 shovel test pits.  A 

small number of prehistoric artifacts were found at five isolated locations.  Further 

investigations and re-investigations of these five isolated locations failed to yield any 

additional artifacts of interest. 
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(i) Ex. 20, Archaeology Compilation, Witness Statement of Patricia Dibb 
and Gordon Dibb, tab 1, page 2, paragraph 2.2; and, 

(ii) Ex. 20, Archaeology Compilation, Stage I-II Archaeological 
Assessment, dated August 27, 1997, tab 3, pages 101 and following, 
and at page 113. 

230. In March, 1998, the (then) Ministry of Citizenship, Culture and Recreation 

issued a letter indicating its satisfaction with respect to the archaeological work that had 

then been undertaken by YNAS; it wrote: 

"This Ministry has reviewed the report prepared by York North Archaeological 
Services for the Stage 1 and 2 archaeological assessment of the subject property 
… This Ministry is satisfied that concerns for archaeological resources have been 
met for the area defined as "Boundary of Area to be Licensed".  … There are no 
further concerns for archaeological resources in the area so defined." 

(i) Ex. 20, letter of the Ministry of Citizenship, Culture and Recreation, 
dated March 2, 1998, tab 2, page 74. 

231. In December, 1998, the work undertaken by YNAS was peer reviewed by 

D.R. Poulton & Associates Inc. ("Poulton") on behalf of the Town.  Poulton concluded 

that YNAS had done a thorough job, provided abundant data and that their work 

exceeded normal requirements.  Poulton expressed a concern, however, that YNAS had 

not undertaken an archaeological survey of an area of the Westerveld property known as 

the "pig pasture".  Poulton therefore recommended that "… a more extensive 

archaeological survey be carried out within the pig pasture on the Westerveld property, to 

confirm the presence or absence of significant archaeological resources within those 

lands". 

(i) Ex. 20, Peer Review of D.R. Poulton & Associates Inc., dated 
December 9, 1998, tab 2, pages 86 and 89. 
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232. In response to this recommendation, YNAS undertook a further Stage I-II 

archaeological study of the pig pasture in 2009.  No significant archaeological or heritage 

resources were found.  YNAS issued a further report to confirm its findings. 

(i) Ex. 20, Stage I-II Archaeological/Heritage Assessment, dated May 19, 
2009, Archaeology Compilation, tab 2. 

233. This further report was submitted to and accepted by the MCL.  On October 

1, 2009, the MCL concluded: 

"As a result of our review, this Ministry accepts the above titled report into the 
Provincial register of archaeological reports.  No archaeological sites were 
documented.  It is recommended that there are no further concerns for 
alterations to archaeological sites for the area that has undergone archaeological 
assessment.  This Ministry concurs with this recommendation." 

"Given the above, this Ministry is satisfied that concerns for archaeological sites 
have been met for the area of this development project as depicted by Figure 5 
of the above titled report, comprising a total area of approximately 2.80 
hectares." 

(i) Ex. 75, letter from the Ministry of Culture, dated October 1, 2009. 

234. No party took issues with YNAS' further report, or with the conclusions 

MCL came to with respect of it. 

235. All the recommendations made by YNAS with respect to archaeological 

resources have been incorporated into the site plan notes proposed by JDCL.  This will 

ensure that if any archaeological finds are uncovered during the excavation process, they 

will be dealt with responsibly and as required by law. 

(i) Ex. 3, Site Plan Notes, Notes K.1 and K.2. 

236. On the basis of the above, JDCL respectfully suggests that it has met the 

requirements of the Provincial Standards, the Ontario Heritage Act and the PPS.  All 
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concerns relating to archaeological issues have been addressed to the satisfaction of the 

MCL and all of the other parties.  The Board should so find. 
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10.   VISUAL IMPACTS 

237. Three professional witnesses addressed this issue:  Mr. Parkin and 

Ms. Shearer, on behalf of JDCL, and Ms. E. Naylor ("Ms. Naylor"), on behalf of the 

Town.  All were experienced in dealing with visual assessment issues. 

238. There were some significant areas of agreement amongst these experts.  

First, all of the experts agreed that the site is well screened from the north, south and east, 

with the possible exception of the entrance itself. 

(i) Ex. 26, Visual Impact Report, dated July, 2008, page 1; and 

(ii) Ex. 192, Visual Analysis Peer Review Mapping. 

239. All of the experts also agreed that the views into the site along Winston 

Churchill Blvd. would experience the most significant change.  Mr. Parkin and 

Ms. Shearer described the situation this way: 

Existing conditions on and around the Rockfort site are conducive to the 
development of an effectively screened quarry operation.  The proposed 
processing plant site areas are well setback from the site perimeter.  The 
central/east side of the site is lower than much of the surrounding landscape.  
Visibility of this area will be further reduced following removal of overburden and 
upper layers of the bedrock to achieve a below grade plant site.  Existing 
vegetation and topography forms an effective screen from view points to the 
north east, and south.  Views from the west, including elevated sections of 
Winston Churchill Boulevard and residences to the west of the site, have the 
highest potential for impact and are the main focus of the mitigation developed 
for the site. 

(i) Ex. 26, Visual Impact Report, dated July, 2008, page 1. 
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240. With respect to motorists travelling along this road, they said: 

"Occupants of vehicles driving the roads would experience relatively short 
glimpses of the site due to speed of travel.  The direction of vehicle traffic would 
also be a factor because it affects the field of view; south bound traffic on 
Winston Churchill Boulevard would be exposed to more views of the site than 
north bound traffic." 

(i) Ex. 26, Visual Impact Report, dated July, 2008, page 1. 

241. Overall, Mr. Parkin and Ms. Shearer concluded that the visual impact of the 

proposed quarry will be reasonable, and with a range of conditions that would be 

expected to occur in a close to market rural area. 

(i) Ex. 26, Visual Impact Report, dated July, 2008, page 5, paragraph 8. 

242. Ms. Naylor offered a different professional opinion; she said: 

In my opinion the magnitude and significance of the changed landscape would 
be unexpected and unacceptable in this context because the setting is scenic, 
visually linked with the Niagara Escarpment landscape and is important because 
of the quality of the cultural heritage landscape features. 

(i) Ex. 48, Witness Statement and Documents of E. Naylor, tab 1, page 4, 
paragraph 9. 

243. Ms. Naylor's opinion was supported by a series of maps she had generated 

to show the visual impacts of the proposed quarry.  In considering Ms. Naylor's Visual 

Analysis Peer Review maps, however, the Board should recall that the program used to 

generate this analysis used "worst case scenarios"; so, for example, a single foot of the 

top of a stockpile at its highest permissible height from a distance of two kilometres was 

"visible" to the program, and it would register as such on the mapping produced by 

Ms. Naylor. 

(i) Evidence of E. Naylor, cross-examination of C. Tzekas (no transcripts 
ordered). 
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244. Notwithstanding this, very few residences were shown on Ms. Naylor's 

mapping south of Olde Baseline Road, along Shaws Creek Road or north of the property, 

because the program showed they would not experience any significant visual impacts 

from the proposal. 

(i) Evidence of E. Naylor, cross-examination of C. Tzekas (no transcript 
ordered). 

245. Finally, it is of note that the proposed plant and almost all of its equipment 

will not be visible from anywhere.  The only "industrial features" that might be visible 

under certain circumstances are the tops of the stockpiles, and, on occasion, the conveyor 

belts that get the material there. 

246. The point of departure as between these professional witnesses was 

focussed on the berms that would be constructed along Winston Churchill Blvd. and Olde 

Baseline Road.  Mr. Parkin and Ms. Shearer saw them as an attractive, landscaped part of 

an effective mitigative measure that would screen the quarry operations.  Ms. Naylor 

opined that the berm itself was an industrial feature that would create an unacceptable 

visual impact. 

247. As was acknowledged by a number of witnesses, berms are a common 

feature of most pits and quarries.  They are placed to mitigate visual impacts, among 

other things.  In essence, Ms. Naylor found these mitigative measures themselves 

unacceptable.  JDCL suggests, respectfully, that this position is extreme, and that it 

would in fact nullify any reasonable effort to extract aggregate at this location. 
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248. JDCL asks the Board to be sceptical of such extreme perspectives.  As was 

said in the Camden East case: 

"It makes no sense to depart from provincial standards and try to "reinvent the 
wheel" on every quarry application … Any "mechanism for change to permit the 
establishment of a quarry" must be attainable or else it is merely a prohibition in 
disguise."  (emphasis added) 

(i) LaFarge Canada v. Camden East (Township) (September 26, 1997) 
OMB Case Nos. PL912122, 910620, Z920054, O940154, M960032, 
[1997] O.M.B.D. No. 1319 at para. 65 (T. Yao, Board Member) 

249. Nor do Ms. Naylor's perspectives on this issue establish a clear and 

reasonable mechanism to facilitate the extraction of aggregate.  JDCL therefore submits 

that her perspectives are not consistent with the PPS, the ROP or the COP. 

250. On another issue, Ms. Naylor sought to have the visual guidelines of the 

NEP applied to this site.  Mr. Parker and Ms. Shearer carried out work to respond to this 

request, but it is questionable as to whether these guidelines apply to any lands outside 

the Plan.  In any event, the NEP's guidelines were not intended to apply to views from 

private property.  Aside from the roads themselves, all of the land surrounding the 

proposed quarry is private property. 

(i) Ex. 54, Participant Statement of Kathryn Pounder, tab 7, the NEC's 
Visual Assessment Guidelines, page 2. 

251. In evidence, Mr. Parkin also said that the NEP's visual guidelines were not 

intended to apply to views of property outside the Plan. 
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252. It is also of note that the development criteria for the NEP relating to 

mineral resources require that aggregate operations be screened.  The development 

criteria read, in part: 

3.  As a condition of the licence the extractive operation shall be screened while it 
is in progress and, where possible, prior to extraction in a manner compatible 
with the surrounding visual environment. 

4.  Screening shall incorporate the following: 

a) Overburden material supplemented with native tree and 
shrub plantings should be utilized for screening purposes. 

b) Tree screen plantings are to be of compatible species and 
sizes to permit only very limited visual contact from the 
surrounding landscape. 

(i) Ex. 55, the Niagara Escarpment Plan, page 68. 

253. JDCL therefore suggests that its mitigation plans comply with the NEP's 

development criteria, whether they need to or not.  It is of note that the cultural heritage 

attributes and values of the quarry property were also assessed and used as a foundation 

for the visual mitigation strategy.  Key components of views, vegetation and built 

heritage features have all been retained and incorporated into the site plans. 

(i) Ex. 26, Visual Impact Report, dated July, 2008, page 5, paragraph 8. 

254. In dealing with the issue of visual impact, JDCL would also ask the Board 

to keep in mind that the potential visual impacts of quarries were considered during the 

CCRS process.  In this general area, the vistas into the Brampton Brick site were a 

concern; Mr. Rod Symmes said: "In 9A, the limestone bedrock area on top of the 

escarpment, there are not the same concerns over vistas".  Most importantly, any concern 

over visual impacts in this area did not preclude its identification as "CHPMARA", and it 



-  116  - 

2587558.1  

is naïve to think that anyone would have assumed that extraction could take place in this 

area without the installation of mitigative berms. 

(i) Ex. 196, C.A.G. Meeting Minutes, dated April 7, 1998, at page 5. 

255. Dr. Homenuk, the CCC's social impact assessor, said in cross-examination 

that some residents will like the berms, and others will not. 

(i) Evidence of Dr. Homenuk, cross-examination of C. Tzekas (no 
transcript ordered). 

256. The Board should also recall that the berms are not a permanent feature of 

the site.  When quarrying has stopped, the berms will be removed, exposing a view of 

what will eventually become the lakes. 

257. In summary JDCL's proposals for screening the quarry demonstrate a high 

standard of care that will help ensure the visual impacts are not unacceptable. The design 

has been informed by the project team's understanding of the cultural heritage resources 

through the incorporation of features like stone fences and landscaping materials in 

keeping with the cultural landscape of the area. The development of the site and berm 

installation is phased to reduce the duration of the impact and the sculpted landscaped 

berms are often (2/3rds of their length) set back from the property line road frontage by 

more than the minimum ARA standards⅔. Particular attention has been paid to the design 

of the entrance way from Olde Baseline Road including improvements to respond to the 

comments of the peer reviewers. 
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11.   ECOLOGY, HYDROGEOLOGY, ENGINEERING AND AMP 

(1) INTRODUCTION  

258. This part of the argument will address the evidence on the construction of 

the proposed quarry, the potential impacts on the water resources and the natural 

environment and the mitigation measures proposed to protect water supplies and to 

minimize the impacts on the natural environment and ensure there are no negative 

impacts.  It will also address the statutory and regulatory requirements dealing with the 

protection of the natural environment and the matters the Board must consider under the 

ARA. 

259. Before addressing the statutory requirements and the evidence in more 

detail, it is helpful to consider where the experts of the other parties end up on the 

proposal and what remains to be resolved. 

260. When all of the evidence is considered, it is submitted there really is only 

one issue: when the work proposed to be done as part of the milestones should be done – 

before a land use determination and a licence is issued, or after.  The reasons why this 

work should be done after a licence is issued will be addressed later in this argument. 

261. Ms. Cathy Douglas and Mr. Steve Strong testified on behalf of MNR.  They 

testified that the issues MNR had, have been resolved to its satisfaction.  The MNR is 

satisfied that with section 4.2 and Appendix I of the AMP, the wetlands will be protected. 
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(i) Exhibit 148, Tab 8; 

(ii) Evidence of Mr. Strong, January 11, 2010, transcript page 46 and 
following. 

262. The Town and the Region called three experts on mitigation measures and 

impacts on the groundwater and natural environment, Dr. Trevor Carter, Mr. Andrew 

Hims and Mr. Mirek Sharp.  Dr. Carter, of Golder Associates Ltd. is a professional 

engineer who was retained to examine the mitigation and engineering aspects of the 

proposed quarry.  His conclusion is, in reference to the May, 2009 AMP: 

"So we have in place here, I think, all  the parts of the jigsaw puzzle.  The timing 
of when all of the bits are done, of course, is a matter for public policy.  It's not an 
engineering decision as long as they're done before extraction takes place, which 
is an engineering issue." 

(i) Transcript, January 27, 2010, page 18, beginning at line 6. 

263. Mr Hims is a professional engineer with expertise in hydrogeology.  He 

concluded in his evidence that: 

"I think the-- the AMP that is now in front of the board certainly is an appropriate 
way to --to move forward.  There may be some other details with respect to 
trigger levels and things like that, that would have to be worked out with 
conservation authority people.  But I think the -- the approach that is put forward 
is -- is acceptable." 

(i) Transcript, January 27, 2010, page 39, starting at line 17. 

264. Mr. Sharp is an ecologist retained by the Region in 2008 to peer review the 

proposed Rockfort Quarry.  As will be discussed later, Mr. Sharp's concerns revolve 

around uncertainty in the model and access to private property for monitoring.  MNR is 

satisfied with the monitoring and adjusting the locations for monitoring if needed. 

(i) Witness Statement of Mirek Sharp, Ex 53, Tab 1, pages 5 and 6. 
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265. CVC called three witnesses on the potential impacts on the natural 

environment, Mr. Scott Sampson, Mr. Robert Morris and Mr Ray Blackport.  Mr. 

Sampson was qualified as an ecologist.  His evidence will be reviewed later but it is 

important to point out he only did a "preliminary review" of the updated AMP and he did 

not take into account Appendix I and section 4.2 of the AMP when giving his opinion. 

266. Mr. Morris was qualified as an expert as an aquatic biologist ecologist.  He 

stated that he is not disputing DFO's position Harmful Alteration, Disruptioni or 

Destruction of fish habitat (HADD) is unlikely and that the PPS is therefore met with 

respect to fisheries since it uses the same definition of fish habitat as the Fisheries Act. 

(i) Evidence of Robert Morris, February 23, 2010  

267. Mr. Blackport is a hydrogeologist retained initially by DFO and later by 

CVC to review the Rockfort proposal.  When retained by DFO, Mr. Blackport gave DFO 

the opinion in April, 2003 that all of his concerns had been addressed by the changes 

proposed to the AMP.  In his evidence Mr. Blackport agreed that with proper monitoring 

and the detailed understanding of the site, there is not going to be a "partial failure" or a 

"substantial failure".  "Partial Failure" and "Substantive Failure" were not Mr. Blackport's 

words, but CVC's even though he used them in his report and witness statement. 

(i) Evidence of Mr. Blackport, February 18, 2010, transcript, page 39 to 41. 
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(2) STATUTORY PROVISIONS 

268. The ARA governs the issuance of a licence to JDCL for the Rockfort 

Quarry.  One of the purposes of the ARA is "to minimize adverse impact on the 

environment in respect of aggregate operations."  The proposal for the Rockfort Quarry 

meets this purpose by minimizing any negative impact on the environment through the 

mitigation measures proposed, including the AMP. 

(i) ARA section 2(d) 

269. The Ontario Municipal Board in considering whether a licence should be 

issued shall have regard to, among other things: 

 the effect of the operation of the quarry on the 
environment; and 

 any possible effects on ground and surface water 
resources. 

(i) ARA section 12(1)(a) and (e) 

270. The Provincial Standards for Aggregate Resources of Ontario, section 2.0, 

sets out the Report Standards for Category 2 Applications which are applications for a 

Class "A" licence for a quarry operation which intends to extract aggregate material from 

below the established groundwater table. 

(i) Legislation Brief 

271. The Provincial Standards require technical reports to be filed with the 

application addressing hydrogeology and the natural environment.  Since the proposed 

quarry has the potential for adverse effects on ground water and surface water resources 
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and their uses, a Hydrogeological Level 2 report is required, assessing the impact of the 

proposed quarry to determine the significance of the effect and feasibility of mitigation. 

(i) Provincial Standards, section 2.2. 

272. Since there are natural features within 120 metres of the site, the Provincial 

Standards require that a Natural Environment Level 2 impact assessment be completed to 

determine any negative impacts on the natural features or ecological functions for which 

the area is identified and setting out any proposed preventative, mitigative or remedial 

measures. 

(i) Provincial Standards, section 2.2.4 

273. To fulfill the requirements of the Provincial Standards, address the matters 

the Ontario Municipal Board shall have regard to and demonstrate that any potential 

adverse impacts have been minimized, JDCL has filed the following reports, all of which 

have been the subject of evidence at the hearing: 

 Water Resources Evaluation ("WRE"), August 2000 
(Exhibits 31 A to D) 

 Preliminary Design Report, October 2000 (Exhibit 
33) 

 Water Resources Evaluation and Design Addendum, 
July 2008 (Exhibit 32) 

 Environmental Impact Assessment, May 2000 
(Exhibit 28) 

 Environmental Impact Assessment Addendum, July 
2008, (Exhibit 29) 

 Updated Adaptive Management Plan (AMP), May 
2009 (Exhibit 34) 
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There is no issue that these reports address the requirements of the ARA as indicated by 

MNR's poitions, although Mr. Hims in 2001 was not satisfied that the 14 items for the 

hydrogeological level 2 report have been addressed sufficiently to adequately 

characterize the hydrogeologic setting and the potential for adverse impacts. 

(i) Mr. Hims' peer review, October 16, 2001, Exhibit 39a, Tab 4. 

274. These reports, along with the CBSES demonstrate that JDCL has done a 

staggering amount of work to investigate the site and the potential impacts from the 

proposed quarry on the site and surrounding areas.  When all of this work is considered, it 

is clear that this proposal meets the requirements of the ARA by minimizing any impact 

to the natural environment through the proposed mitigation measures.  It is the right 

quarry. 

(3) DETAILED REVIEW OF THE EVIDENCE 

275. JDCL assembled a team of experts to investigate the Rockfort site, assess 

the potential impacts to the natural environment and design measures to mitigate any 

adverse impacts. 

276. Unmitigated quarries that impact the natural environment are a thing of the 

past.  The days of just digging a hole without active or direct protection of the 

surrounding natural environmental features are gone.  The Provincially Significant 

aggregate resource of the Amabel dolostone is typically associated with the Niagara 

Escarpment and is heavily constrained due to the combination of shallower soils, poorer 
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agricultural land leading to higher density of natural areas, and the shallow water table of 

the Amabel aquifer.  The aggregate industry recognizes this shift to greater 

environmental protection and this is reflected in aggregate licensing applications and 

recent approvals.  Other contemporary quarry applications rely on mitigation, including 

recharge wells, grout curtains, rehabilitation lakes, and incorporate AMPs to protect the 

environment, similar to the proposed Rockfort Quarry.  Examples include the approved 

and implemented recharge well mitigation system for the Dufferin Milton Quarry 

described by Mr. R. Murphy, and the mitigation for the proposed Duntroon and Nelson 

quarries.  From the very beginning of this proposal, JDCL recognized this need for 

environmental protection.  It has recognized and accepted from the beginning that an 

unmitigated quarry will have an unacceptable impact on the natural environment and that 

mitigation was needed.  Mitigation measures and the AMP are integral components of the 

design of the quarry.  The CBSES which was completed by JDCL in conjunction with the 

Region, Town, CVC, and CCC also recognized that "The implementation of both 

structural [refers to '… management measures such as extraction in multiple quarry cells 

and groundwater recharge'] and non-structural measures is the most viable approach" to 

aggregate development.  In fact the CBSES goes on to conclude "It is reinforced that 

mitigation would be required for any proposed quarry operation within Resource Area 9-

A so that unacceptable impacts can be prevented and environmental features and water 

supply wells can be protected."  Over the last two decades government has recognized 

(and published guidance documents on) the need and appropriateness for mitigation of 

the water related impacts of aggregate extraction, including the use of groundwater 
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recharge, hydraulic barriers/grouting, and rehabilitation in the form of lakes as described 

further in Paragraph 71. 

(i) Evidence of Mr. Parkin, December 2, 2009; 

(ii) Evidence of Mr. R. Murphy, October 20 and 22 and November 2, 2009; 

(iii) Evidence of Dr. Bruce, November 2, 2009; 

(iv) Evidence of Andy Hims, January  27, 2010; 

(v) Ex 4C, CBSES Part C, pages 2-18 and 2-19 (further direction on site-
specific development and mitigation considerations in Section 4.2.5) 

277. The issue to be determined is whether the proposed quarry will sufficiently 

protect the water resources, including water supplies and natural features, on and around 

the site.  Resolution requires a review of the natural environment features that could be 

impacted by the quarry, how they can be impacted and whether the mitigation measures 

proposed will mitigate the impacts. 

278. It should be noted that the experts for the region and town do not say the 

mitigation measures will not work; they state they want more work to be done to be 

satisfied.  The issue then is whether sufficient work has been done to demonstrate there 

will be no negative impact on the natural environment. 

(4) THE NATURAL ENVIRONMENT - CHARACTERIZATION 

279. The JDCL team has studied the Rockfort Site and surrounding area for 

more than 13 years.  When the CBSES is considered, they have studied far more than the 

minimum 120 m from the site required by the ARA and Provincial Standards.  When all 
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of the water and natural environment investigations carried out so far are considered, 

there are 18 core holes, 41 monitoring wells, 27 piezometers, more than 13 surface water 

stations and 10 wetland or pond stations on the site and in the surrounding areas. 

(i) Evidence of Mr. Guoth, November 20, 2009. 

280. Ms. MacMillan and Mr. Goodban were responsible for the environmental 

impact assessment of the site and surrounding area.  The results of their investigations are 

in the Environmental Impact Assessment, dated August, 2000 (Exhibit 28) and the 

Addendum, dated July, 2008 (Exhibit 29).  For the EIA, data were collected on and in the 

vicinity of the site over a 3 and ½ year period.  Additional data were collected over the 

subsequent eight years (and is ongoing) as part of the Rockfort studies and the CBSES 

and are incorporated into the Addendum. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1. 

281. In completing their analysis, Ms. MacMillan and Mr. Goodban also used 

the comprehensive physical and water resources monitoring data collected by CRA and 

others to characterize the natural features and functions, and worked closely with CRA to 

specifically identify and assess inter-relationships with water resources. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1. 

282. All of the parties have agreed that no significant natural features are located 

on site in the area that will be disturbed for the quarry.  There is a small portion of the 

Caledon Mountain Provincially Significant Wetland (PSW) in the north east corner of the 

site, but this is outside the area of disturbance and will be preserved.  In fact, its functions 
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will be enhanced with the creation of amphibian breeding pools adjacent to the existing 

wetlands.  These enhancements begin very soon after the issuance of the licence.  

Woodland restoration in the vicinity of the wetlands will also take place upon issuance of 

the licence. 

(i) Agreement Regarding the Natural Environment, Exhibit 88 

(ii) EIA and addendum 

(iii) Site plans – Note 15 on page 4 of 5 

(iv) Evidence of Ms. MacMillan and Mr. Goodban, October 13 and 14, 2009. 

283. The Parties have also agreed that JDCL's consultants have appropriately 

characterized the natural features around the site. 

(i) Exhibit 88 

284. This characterization of the site and surrounding area is set out in the 

Environmental Impact Assessment and the Addendum prepared by Ecoplans Limited and 

Goodban Ecological Consulting Inc.  The reports are summarized in the witness 

statement of Ms. MacMillan and Mr. Goodban and their evidence at the hearing. 

(i) EIA, Exhibit 28; 

(ii) EIA Addendum Exhibit 29; 

(iii) Witness Statement – Exhibit 30, Tab 1; 

(iv) Natural Environment Characterization Evidence Outline, Exhibit 82; 

(v) Evidence on Natural Environment, October 13 and 14, 2009 

285. As a result of the Board's decision in 2003, JDCL's proposal is required to 

meet the requirements of OPA 161, which was approved after JDCL applied for the ARA 

licence and amendments to the Town of Caledon OP and zoning by-law.  Without 
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prejudice to its position that the proposed Rockfort Quarry should be designated as 

Aggregate Resource Lands, and not Aggregate Reserve Lands, JDCL undertook a 

Comprehensive Broader Scale Environmental Study ("CBSES") required for reserve 

lands but not resource.  The parties have agreed that the CBSES "has been completed in 

accordance with the requirements of the Town of Caledon Official Plan.  The CBSES 

provides an acceptable level of detail and provides appropriate technical context and 

guidance for review of future development applications in Resource 9A." 

(i) Agreement on CBSES, Exhibit 143 

286. The comprehensive characterization and integrated analysis undertaken for 

the CBSES augmented and supports the functional ecosystem-based understanding of the 

natural features on a broader subwatershed basis. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, p 6 

(ii) Evidence of Ms. MacMillan and Mr. Goodban, October 13 and 14, 2009. 

287. The information collected during the CBSES, information collected during 

site reviews and consultation with DFO and other agencies between late 2000 and 2004 

and targeted field survey information collected during 2008 was integrated in the EIA 

Addendum prepared in July 2008. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, pg 6 

(ii) EIA Addendum, July 2008, Exhibit 29.] 

288. In their evidence, Ms. MacMillan and Mr. Goodban thoroughly reviewed 

their characterization of the site and surrounding area, based on the original EIA, the 

addendum and CBSES. 



-  128  - 

2587558.1  

289. The Rockfort Site itself is predominantly in active agriculture use.  Features 

proposed for removal within the area to be disturbed are limited to a dug "pig pond" ( Ex 

82, slide 20), a highly ephemeral agricultural drainage feature referred to as the Rockfort 

Drain (Ex. 82, slide 19), and various anthropogenic vegetation features (small 

homogeneous conifer plantations (Ex. 82, slide 22), hedgerows, successional thickets, 

abandoned orchard clusters and residential plantings.  These features are common on the 

surrounding landscape and none supports unique or important features.  As noted, all 

parties agree that these features are not significant. 

(i) EIA , Exhibit 28– p 22, 23 and 26; 

(ii) EIA Addendum, Exhibit 29; 

(iii) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, Tab 
1  

(iv) Evidence of Ms. MacMillan and Mr. Goodban, October 13 and 14, 2009; 

(v) Exhibit 82, Natural Environment Slide Presentation. 

290. Ms. MacMillan and Mr. Goodban also reviewed the natural features on the 

site outside the area of disturbance that are being retained and enhanced.  These include a 

shrub thicket in the northeast, a deciduous forest at the south end of the site and a shrub 

thicket wetland pocket on the drumlin (often referred to as the Car Pond). 

(i) EIA Exhibit 28 – pp 24 and 26 

(ii) Exhibit 82, slide 18. 

291. The natural features surrounding the site are shown on Exhibit 82, slide 24 

and Exhibit 83 (poster size slide 24).  The various reaches of the creeks in the vicinity of 

the site are labelled F1 to F15.  In their evidence, Ms. MacMillan and Mr. Goodban 
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reviewed each of the reaches and associated natural features, emphasizing the streams 

and wetlands given their relationships with groundwater and surface water.  These 

features include intermittent, ephemeral and short usually isolated permanent reaches of 

Rogers Creek and an unnamed creek (called Second Creek by the study team), small 

wetland areas and small patches of deciduous and mixed forest, confer plantation and 

early-mid successional vegetation.  While these features provide local aquatic and 

terrestrial habitat, hydrogeological and biological functions that contribute to the overall 

system generally, their general character and sensitivities reflect a history of agricultural 

and rural residential disturbance, which has continued during the course of the 

application as the evidence of people such as Mr. Rowley confirms.  Streams and 

wetlands have been altered by construction of ponds, channelization/straightening, 

removal and alteration of riparian (streamside) cover, pasturing and other historical and 

present agricultural practices.  The fish communities in these watercourses are dominated 

by common bait and forage species, with some sunfish and bass associated with several 

of the ponds to the west of the site, and Brook Trout further to the south and southwest.  

Flow in many reaches is intermittent (or ephemeral) so any fish use is seasonal. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1  

(ii) Evidence , October 13 and 14, 2009. 

292. Wetland communities include thicket swamp, small areas of mixed and 

deciduous swamp, meadow marsh and open water areas usually associated with the small 

streams and ponds that are common in the area and in various stages of succession and 
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flux.  The local habitat system closest to the Site includes the Northeast Wetland and the 

Eastern Woodlot to the east/northeast of the site. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1.  

293. The main functional linkage between the Rockfort Site and the adjacent 

lands and broader vicinity that could be affected by the quarry is groundwater related.  

The most important and sensitive aquatic and terrestrial habitats in the vicinity of the site 

that are functionally dependent on groundwater are well beyond the 120 m distance from 

the Rockfort Site.  The reaches of Rogers Creek and Second Creek, F13 and F15 that 

support small isolated Brook Trout populations are located approximately 450 m and 

1000 m southwest and south of the site at their closest points.  The water resources 

mitigation measures were designed specifically to protect these features. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1. 

(ii) EIA, Exhibit 28, page. 28 

294. When the 2000 EIA was prepared, the boundaries of the extensive Caledon 

Mountain system of Provincially Significant Wetlands (PSW) and forests (ANSI) were 

located at least 600 m south of the site at its closest point.  As reflected in the EIA 

Addendum, as a result of subsequent updates to the wetland complex boundaries by 

MNR, the closest portions of the Caledon Mountain PSW complexes are located 

approximately 200 m (Northwest Wetland) to 300 m (Eastern Wetland) from the 

proposed extraction area.  The areas of wetland on the northeast part of the site, even 
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though most parts are not as part of the PSW complex, have been treated as part of the 

PSW from the beginning of the project. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1. 

(ii) Evidence of Mr. Goodban, October 13 and 14, 2009 

(iii) Exhibit 82, slide 24. 

295. The terrestrial and aquatic characterizations documented in the EIA are 

consistent with those documented in the CBSES.  No substantive changes to the site or 

regional characterization were identified based on the CBSES, or the additional work 

completed subsequent to the EIA by the JDCL project team 

296. During the work for the CBSES, as a result of access to a property that was 

not previously accessible, a vernal pool (Feature F11, Pond A) located in the PSW and 

approximately 750 m from the proposed extraction area, was identified as supporting 

Jefferson Salamander.  Egg masses of members of the Jefferson Salamander complex, 

unisexual polyploid salamanders that have genetic connections to the Jefferson 

Salamanders, were found.   The presence of these salamanders is strong evidence that  the 

Jefferson Salamander is also present.  The Jefferson Salamander is listed as threatened 

under the Endangered Species Act of Ontario, although members of the complex are not. 

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1. 

(ii) Evidence of Mr. Goodban, October 14, 2009, transcript, page 8; 

(iii) Evidence of Ms. MacMillan and Mr. Goodban , October 13 and 14, 
2009. 
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297. The flow patterns and fish community sampling results on the intermittent 

portions of the East Branch of Rogers Creek east of the site (Reach F8) from the May 

2008 survey suggested conditions different from those documented in the 2000 EIA; no 

fish were caught during the sampling in the spring of 2008, suggesting that bait/forage 

fish may not use these reaches from the permanent ponds every spring.  Fish use of the 

small wetland channels that flow intermittently through the Reach 8 wetland is dependent 

on refuge habitats (Reach 7 Pond F outlet pools and Reach 8 Pond A) and is limited by 

the discontinuous nature of the flow and stream channel definition, and the long distance 

between the refuge habitats.  

(i) Witness Statement of Ms. MacMillan and Mr. Goodban, Exhibit 30, 
Tab 1, page 6. 

298. As a result of their studies, Ms. MacMillan and Mr. Goodban identified the 

cold water fisheries to the southwest in features F13 and to the south in features F15 as 

the most sensitive natural environment features specifically in relation to groundwater.  

Therefore, the mitigation measures for the proposed quarry must protect the groundwater 

regime that affects those features. 

299. Ms. MacMillan and Mr. Goodban also testified that the natural features 

surrounding the site are already heavily influenced and modified by human activity.  

Many of the features are dug ponds and contain dams or other barriers to fish movement.  

Drainage features and modifications are present in many of the wetlands, from historical 

agricultural activities and other cultural activities continue to influence wetland 

hydrology.  Aerial photographs show that 50 years ago some of the wetlands did not even 
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exist; these areas were being actively drained to allow for agricultural use.  They have 

developed since then, in some cases due to improperly installed culverts that created a 

barrier to flow. 

(i) Evidence of Mr. Goodban, October 13 and 14, 2009. 

(ii) Exhibit 109, slides 66 to 69. 

300. According to Mr. Goodban, the significance of this evidence is that the 

wetlands surrounding the site are very resilient and tolerant of change.  They have 

tolerated and adapted to change in the past and will do so in the future.  Therefore, minor 

changes to these features as a result of the quarry can be easily tolerated without causing 

large shifts in wetland species composition or impairing wetland functions. 

301. The opinions of Ms. MacMillan and Mr. Goodban on the impacts from the 

proposed quarry will be considered later in this written argument under the topic 

"Adaptive Management Plan".  As previously noted, there is an agreement on the 

characterization of the site and surrounding area. 

(5) HYDROGEOLOGY 

(A) Investigation and Characterization 

302. CRA completed the Hydrogeology Level 2 study required by the ARA.  

CRA also worked with other members of the JDCL team to determine potential impacts 

from the quarry on the natural environment.  As noted previously, potential impacts are 
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related to groundwater, since quarrying is proposed below the water table under 

dewatered conditions. 

303. Mr. Richard Murphy and Mr. Thomas Guoth, both principals of CRA and 

Professional Engineers, testified about their work in geology and hydrogeology for the 

Rockfort Quarry.  Mr. R. Murphy was qualified as an engineer expert in hydrogeology, 

water resources and ground water modelling.  Mr. Hims and Mr. Blackport, were not 

qualified as experts in ground water modelling.  Mr. Guoth was qualified as an engineer 

with expertise in hydrogeology, water resources and geology.  CRA were the engineers 

for the Dufferin Quarry expansion in Milton and responsible for matters pertaining to 

hydrogeology, groundwater modelling, water resources, engineering and the AMP. 

(i) CV's of Mr. R. Murphy and Mr. Guoth, Exhibit 30, Tab 5, pages 126 to 
136; 

(ii) Evidence of Mr. R. Murphy and Mr. Guoth, October 20, 2009 

(iii) Re Dufferin Aggregates, A Division of St. Lawrence Cement Inc., Office 
of Consolidated Hearings, Case 03-086, June 8, 205, page 25. 

304. The proposed Rockfort Quarry Site (Site) is 89 hectares (ha) in size and is 

located at Part of Lots 1, 2, and 3 Concession 6 W.H.S. in the Town of Caledon, Regional 

Municipality of Peel.  Although it is proposed that the entire Site will be licensed under 

the Aggregate Resources Act, the maximum proposed extraction (excavation) area, 

including the area from which overburden is to be removed, is approximately 58 ha in 

size.  Within this area, bedrock will be extracted from an area of approximately 47 ha 

producing approximately 39 million tonnes of dolostone from the high quality Amabel 

Formation dolostone resource.  
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(i) Exhibit 32, Water Resources Evaluation and Design Addendum, page 19. 

305. In his testimony, Mr. R. Murphy reviewed CRA's involvement in the 

Rockfort Quarry.  Initially CRA assisted Harden Environmental with field work, 

including the residential well survey and additional field work, and conducting an 

independent review of the Harden work for JDCL.  CRA provided the opinion to JDCL 

that the proposed quarry is feasible but that mitigation is required.  CRA provided input 

to the grouting demonstration and recharge demonstration and CRA reviewed the results.  

In 2000, CRA's role changed and CRA took over the lead role in the project.  The mining 

plan was changed reducing the number of cells from 3 to 2, the depth and lateral extent of 

the excavation was reduced and the mitigation measures and rehabilitation measures were 

refined. 

(i) Evidence of Mr. R. Murphy, October 20, 2009. 

306. From 2004 to 2008 CRA was responsible for the water related aspects of 

the CBSES and worked with the ecologists and planners in overall management of the 

CBSES. 

(i) Evidence of Mr. R. Murphy, October 20, 2009 

307. CRA also was involved in discussions and consultations with DFO and its 

consultant at the time, Mr. Ray Blackport starting in 2000.  Mr. R. Murphy also had 

discussions with MNR in the period 2000 to 2009.  Discussions with the Town's and 

Region's consultants took place from November 2008 to January 2009 with one final set 

of meetings in June 2009.  Mr. R. Murphy was on the Rockfort site many times, 
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inspected neighbouring properties, spoke with neighbouring landowners and attended 

several public meetings. 

(i) Evidence of Mr. R. Murphy, October 20, 2009 

308. Mr. R. Murphy and Mr. Guoth gave evidence on the regional setting of the 

Rockfort Quarry.  There does not appear to be any dispute with this evidence. 

309. The Site is in the Middle Watershed of the Credit River and is located 

above the Niagara Escarpment and below the Paris Moraine (to the north).  The area is 

drained by a series of creek systems which are generally ephemeral (flow seasonally, 

usually associated with the spring freshet or major storms) to intermittent (flow a 

majority of the year but typically dry up each year for a period of weeks or months in late 

summer and fall) to perennial which are spatially discontinuous in their flow patterns.  

The seasonal and spatially discontinuous nature of the creeks reflects the proximity of the 

groundwater table to ground surface, variations in topography and groundwater 

flow/level conditions, and a generally good hydraulic connection between groundwater 

and surface water in the Site area.  As a result of agricultural development and other rural 

residential activities in the area, there is a high degree of anthropogenic alteration of 

natural drainage features including channelization and removal of riparian vegetation, 

construction of ditches and installation of culverts, roads, and laneways, as well as the 

creation of on and off-line ponds through damming, berming, and excavation. 

(i) Witness Statement , Exhibit 30, Tab 5, beginning at page 113; 

(ii) Evidence of Mr. R. Murphy and Mr. Guoth on October 20, 2009; 
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(iii) Exhibit 96, Hydrogeology Evidence slide show. 

310. While Mr. Guoth described in detail the stratigraphy of the site and the 

area, the important geological and hydrogeological feature on the site and the 

surrounding area is the Amabel Formation bedrock, the rock proposed to be mined.  On 

the Rockfort site, the thickness of the Amabel Formation varies from 25 to 45 m.  Under 

the Amabel Formation is the Cabot Head shale which has a very low permeability.  The 

groundwater flow system is dominated by the bedrock aquifer of the Amabel Formation 

which is the principal source of water supply in the area for domestic and agricultural 

use.  Some of the creeks and wetlands in the area depend to some degree on discharge 

from the Amabel aquifer. 

(i) Evidence of Mr. R. Murphy and Mr. Guoth on October 20, 2009; 

(ii) Exhibit 96, slides 32 to 34. 

311. There are no significant surficial water resources (i.e., creeks or wetlands) 

on the Rockfort Site in the area to be disturbed.  The water resource features associated 

with the Site are the groundwater present beneath the Site and vicinity, and the surficial 

water resource features around the Site, including creeks, wetlands, ponds, and springs.  

Some of these features are related to the groundwater flow regime. In the area to the 

northeast of the Site, a localized occurrence of the overlying Eramosa Member of the 

Amabel Formation results in the occurrence of an upper water bearing zone which is 

hydraulically separated from the Amabel aquifer.  The unweathered (middle to lower) 

Eramosa Member has a low permeability and locally is an aquitard. 

(i) Agreed statement of Facts, Exhibit 88; 
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(ii) Exhibit 96, slides 40 and 61. 

312. In their evidence Mr. R. Murphy and Mr. Guoth described the 

hydrogeological connection between the Amabel aquifer and the surrounding natural 

features dependent on groundwater.  They explained how ground water flows through the 

rock and how a quarry, without mitigation, can negatively impact natural features 

dependent on groundwater.  Quarrying without mitigation is clearly unacceptable.  JDCL 

has never suggested quarrying without mitigation, 

(i) Exhibit 96, slides 6 to 9 and 32 to 34; 

(ii) Evidence of Mr. R. Murphy and Mr. Guoth, October 20 and 21 2009. 

313. The potential changes in groundwater levels around the quarry that could 

arise from dewatering activities during the active quarrying stages, and the creation of 

lakes under rehabilitation conditions dictate the need for groundwater mitigation 

measures to prevent potential unacceptable effects to the water resources in the vicinity 

of the Site.  Mitigation measures have been incorporated into the design of the quarry, 

and subsequent rehabilitation to maintain groundwater levels around the perimeter of the 

Site and thereby minimize any influence to the water resources. 

314. There are three overall water resources objectives for the quarry: protect 

quantity and quality of water supplies, protect off site ecological features from 

unacceptable impacts or changes, and passive rehabilitation for the site.  CRA worked 

with the ecologists to meet the objective of protecting off site ecological features from 

unacceptable impacts and developed three components: maintain groundwater flows to 
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the south and west, protect key functions of seasonal bait fisheries to the east (refuge 

pools and pond) and protect key functions of the wetlands to the east and northwest ( 

spring inundation and amphibian breeding functions). 

(i) Evidence of Mr. R. Murphy, October 20, 2009; 

(ii) Exhibit 34, Updated AMP, pages 5 and 6. 

315. The mitigation measures designed to achieve the water resources objective 

include an interim groundwater recharge system, which will be utilized to maintain 

groundwater levels along the majority of the Site perimeter during the active life of the 

quarry.  This system is comprised of recharge wells, large reservoirs, and a grout curtain 

to reduce recirculation of recharged water back into the quarry.  Under these interim 

conditions, key water resources, including water supplies, fish habitat, and wetlands will 

be protected. 

316. Under rehabilitation conditions, two lakes will be created.  The lakes will 

include soil buttresses (similar to earthen dams constructed against the quarry walls) and 

the previously constructed` grout curtains to hydraulically buffer the lakes from the 

surrounding groundwater flow regime and to support the lake elevations such that 

surrounding groundwater levels are passively maintained.  Under rehabilitation 

conditions the key water resources will be protected and potential changes experienced 

during interim conditions will be further reduced.  In fact, additional water resources will 

be created in the form of the rehabilitation lakes and the buffering capacity of the lake 

storage may reduce the effects of extreme climatic conditions (wet or dry) which may 
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result in increased water supply availability and fisheries potential as well as reduced 

flooding/erosion potential around the Site. 

(i) Exhibit 33, Preliminary Design Report, Section 4.0. 

317. Mr. R. Murphy and Mr. Guoth testified about all of these aspects during 

their evidence which is detailed in their reports and outlined in Exhibit 96.  They 

described the purpose and scope of the hydrogeology work on the site and surrounding 

area and their conclusions from that work.  In conducting their investigation, they were 

guided by, among other things the ARA Level 2 Hydrogeologic Report Standards, the 

1993 Subwatershed Study completed by Gartner Lee Limited for CVC and the CBSES.  

They also consulted other agency guidance material for developing aggregate resources 

using modern engineering methods in to protect water resources, including: 

 MNR 1993 Guidance entitled "Groundwater Flow 
and Fish Habitat" (Bulletin No. AR.6.01.02) 

 DFO 1995 Guidance entitled "An Approach to the 
Management of Groundwater Resources to Protect 
Fish Habitat" (authored by Ray Blackport and others 

 CVC Study for Subwatershed 16&18 (1998/2000 

 MNR 2006 Study entitled "Source Water Protection 
Issues in the Aggregate Industry"  (authored by 
Blackport and Golder Associates) 

(i) Evidence of Mr. R. Murphy, October 20, 2009. 

318. The hydrogeology work done can be seen graphically in Exhibit 96, slides 

21 to 30.  In support of studies and field work, secondary sources of information were 

reviewed.  This included reviewing MOE well logs, a Gartner Lee Subwatershed Study 
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done for CVC in 1993, a groundwater study in the town of Caledon done by Dames and 

Moore in 1992 for the Region of Peel, a study done on Major Aquifers in Ontario in 1978 

for the MOE and OGS mapping. 

319. Additionally, a well survey was completed by visiting 35 residents in 1997 

to obtain additional information and to obtain water levels and water quality samples.  

For the CBSES another 31 residences were visited in 2006, including residents farther 

from the Rockfort Site in the broader regional area. 

(i) Evidence of Mr. Guoth, October 21, 2009 

320. As can be seen from slides 21 to 30 of Exhibit 96 and from Mr. Guoth's 

evidence, extensive and detailed field work was undertaken and routine monitoring has 

continued for the past 13 years: 

(1) 17 test pits were excavated 

(2) 41 monitoring wells were installed 

(3) 4 test pumping wells were installed 

(4) one injection well was installed during the grouting 
demonstration in 1999; 

(5) 6 mini piezometers, 3 of which were nested, were 
installed, with 21 drive points installed as part of the 
CBSES; 

(6) 18 coreholes, 3 of which were angled, were drilled on 
site and 3 off site to the northeast; 

(7) a downhole video camera was used in coreholes C4 to 
C12 

(8) 4 long-term pumping tests and a number of short-term 
tests were conducted 
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(9) Hydraulic packer testing was conducted on 10 
boreholes and static packer testing was conducted on 4 
boreholes; 

(10) rock outcrops were observed; 

(11) a mitigation demonstration project was completed in 
1999 including grout curtain construction and recharge 
testing;  

(12) ground water and surface water monitoring was 
undertaken on a routine basis and continues to be 
done. 

(13) 13 surface water stations and 10 wetland or pond 
stations are monitored monthly and many more were 
monitored as part of the CBSES work programme; 

(14) 55 monitoring wells and 4 mini piezometers are 
monitored monthly; 

(15) since 1997 approximately 2,400 data points have been 
obtained from streams and ponds and 9,300 from 
ground water; and 

(16) surveys of domestic wells were conducted in 1997 and 
2006. 

(i) Evidence of Mr. Guoth, October 21, 2009; 

(ii) Exhibit 96, Slides 19 – 30. 

321. Mr. R. Murphy testified about the connection between the Amabel aquifer 

and the natural features and how changes in ground water levels affects the streams and 

wetlands.  Ground water levels vary seasonally by as much as 2 to 4 m across the site.  

This natural variation results in some streams and wetlands drying up during the summer 

and fall.  As can be seen from Exhibit 96 slide 35 the length of the hydroperiod, the time 

the creek or wetland has water, varies seasonally, annually, depending on the amount of 

precipitation in any given year, and reach by reach. 
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(i) Evidence of Mr. R. Murphy, October 21, 2010. 

322. Mr. Guoth testified in detail about the geology and stratigraphy of the 

Rockfort site and surrounding area.  The important conclusions Mr. Guoth drew from this 

investigation is that there is no evidence of large karstic features (i.e. caves or large 

cavities) on site, the Amabel Formation is typically massive and thickly bedded, there are 

vuggy zones (small cavities, mm in size), there are horizontal fractures in the Amabel 

Formation and some vertical fractures are seen.  There is no pattern of major open 

fractures across the site and fracture occurrence is variable across the site and 

surrounding area. 

(i) Evidence of Mr. Guoth, October 21, 2009 

(ii) Exhibit 30, Tab 14, pages 205-207 and 210. 

323. The ground water elevations as shown on slides 51 and 52 of Exhibit 96 

show that the hydraulic conductivity varies across the site.  It is higher in the west central 

portion of the site, in the southeast and northeast corners.  Measuring water levels in 

nested monitoring wells over the broad site area gives an indication of connectivity of 

groundwater in the shallow and deeper portions of the Amabel.  In Mr. Guoth's and 

Mr. R. Murphy's opinion, there is good connectivity vertically across the site, although it 

does vary.  They concluded that the Amabel behaves as a single hydrostratigraphic unit. 

Some examples of the monitoring that leads to this conclusion are in slides 55-58 of 

Exhibit 96. 

(i) Ex 31A, Water Resources Evaluation Report, Volume 1, pages 13, 51,55. 

(ii) Exhibit 30, Tab 14, CRA Memo providing Information on Amabel 
Hydrostratigraphy 
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(iii) Exhibit 96, Slides 51, 52, 55-58 

(iv) Evidence of Mr. Guoth, October 21, 2009. 

(v) Evidence of Mr. R. Murphy, October 26 and 28, 2009 

324. The results of the packer testing are summarized on slides 63 and 64 of 

Exhibit 96 and in the 3-D visualization that is Exhibit 97.  These results show that the 

hydraulic conductivity varies across the site both horizontally and vertically.  

Importantly, the results indicate that there is no evidence of a preferential zone or layer 

across the site.  In CRA's opinion, these results are consistent with the results of the 

ground water elevation monitoring, the pumping tests, core holes and observations of 

recharge made during the pumping tests as well as findings at other Amabel sites CRA 

has studied in the area.  These results also demonstrate good vertical conductivity 

justifying treating the Amabel as a single layer in a model. 

(i) Ex 31A, Water Resources Evaluation Report, Volume 1, page 52. 

(ii) Exhibit 30, Tab 14, CRA Memo providing Information on Amabel 
Hydrostratigraphy 

(iii) Exhibit 96, Slides 63-64 

(iv) Evidence of Mr. Guoth, October 21, 2009. 

(v) Evidence of Mr. R. Murphy, October 26 and 28, 2009 

325. Although 2 or more zones of higher permeability were seen in the area of 

the grouting demonstration, this was restricted to the small area of the demonstration 

(approximately 20 m.) and was not observed across the area of the site and surrounding 

water resources (100's to 1,000's of metres).  The upper portion of the Amabel, which is 

weathered, typically has a higher hydraulic conductivity as is expected due to its 



-  145  - 

2587558.1  

exposure near ground surface.  However, because of the good vertical connectivity, CRA 

still concluded that the Amabel behaves as a single  hydrostratigraphic unit.  As can be 

seen from slide 65 of Exhibit 96, the hydraulic testing covered the entire site and the 

northeast area off site where monitoring wells were installed. 

(i) Evidence of Mr. R. Murphy and Mr. Guoth, October 21, 2009. 

(ii) Exhibit 96, slide 65. 

326. In CRA's opinion, sufficient investigation has been done to characterize the 

site, the surrounding area and the features that could be impacted by the quarry.  Enough 

information has been collected to comply with the requirements of the ARA and for the 

preliminary design of the mitigation measures needed to protect the natural features and 

minimize any impacts. 

(i) Evidence of Mr. R. Murphy, October 26 and 27, 2009; 

(ii) Ex 30, Tab 5, Witness Statement of Mr. Guoth and Mr. R. Murphy, page 
122; 

(iii) Evidence of Mr. Guoth, October 21, 2009. 

327. Dr. Howard, who testified on behalf of CCC disagreed with CRA' s opinion 

on the sufficiency of the investigation and analysis.  It is submitted, that where Dr. 

Howard's evidence and opinions differ from Mr. R. Murphy's and Mr. Guoth's, Mr. R. 

Murphy's and Mr. Guoth's should be preferred, since Dr. Howard abandoned his role as 

an independent expert and became an adversary just as he did in the Berendsen case, 

which was referred to when Dr. Howard was being qualified.  While a finding by one 

judge or tribunal on a witness' credibility or work in one case does not mean his or her 

work is forever tainted, the words use in Berendsen were unusually strong.  Although the 
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Court of Appeal overturned the trial judge's decision in Berendsen and commented on the 

trial judge's finding on experts in general, her assessment of Dr. Howard was not 

overturned because the Court of Appeal recognized that she was in the best position to 

make an assessment of witnesses. 

(i) Berendsen v. Ontario, 2008 CanLII 1416 at paras. 223-228 (Ont. S.C.J.),  
para.227]  

(ii) Berendsen v. Ontario, 2009 ONCA 845 at para. 34 (C.A 

328. There are several aspects of Dr. Howard's evidence that demonstrate he 

became an adversary in the current case before the Board: 

(a) Dr. Howard opined that the AMP is "destined to fail" when, 
according to the list of documents he reviewed, he never read the 
updated AMP of May , 2009, he is not an expert in grouting and he 
has never designed and operated a water recharge system, nor has he 
done an AMP for a quarry.  In cross-examination he agreed that if 
the water levels are maintained in the sentry wells, the residence 
wells and off-site features will be protected; 

(i) Exhibit 101, Witness Statement of Dr. Howard, pages 3, 4 and 7; 

(ii) Evidence of Dr. Howard, April 20, 2010, transcript, pages 65 and 71 and 
117, line 10. 

(b) Dr. Howard was not aware of what is in the AMP to test the recharge 
wells to make sure the water is going where it is supposed, when 
extensive testing will be done and must be approved by MNR; 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, page 67. 

(c) Dr. Howard commented on parts of the CBSES without ever reading 
the final versions; 

(i) Exhibit 101, Witness Statement of Dr. Howard, pages 3, 4 and Tab 3, 
February 14, 2008 report on CBSES model. 

(d) During his testimony about the adequacy of the investigation, Dr. 
Howard emphasized that the vertical hydraulic conductivity, kv, was 
not known across the site and that it was important to know it to 
protect flow to the features.  Under cross examination it was shown 
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that Dr. Howard was wrong.  He ultimately agreed that by 
maintaining water levels in the sentry wells, based on Darcy's law 
the flow into the off site features would be maintained and it is not 
necessary to know kv. 

(i) Exhibit 284, Dr. Howard's slide show, slides 1 – 14; 

(ii) Evidence of Dr. Howard, April 20, 2010, transcript, page 103 – 114. 

(e) Dr. Howard was often evasive in answering questions as can be seen 
throughout his cross examination.  He often refused to answer a 
straight question with a straight answer. 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, pages 70, line 11, 
pages 73 to 78, 80, line 4, 86, 91, 93, 107 line 13, 114, 128, 157, line 2- 
to 158, 160, line 6, 173, 175, line 10, April 21, 2010, page 54, line 11 

(f) In his report and slides Dr. Howard stated that there was no tracer 
testing to determine how quickly contaminated groundwater will 
travel, yet in his evidence he also stated it is used to understand the 
characteristics of a karstic aquifer.  When questioned about this 
difference he was very evasive.  He did not know if CRA calculated 
the velocity of the water on the site. 

(i) Evidence of Dr. Howard, April 20, 2009, transcript, page 86. 

(g) In his evidence as indicated on slide 57 of Exhibit 284, Dr. Howard 
said one of the deficiencies of the investigation was the lack of 
geophysics.  On cross examination he admitted that packer testing, 
which was done by JDCL and is more expensive than geophysics 
gives comparable information that is, in fact more quantitative. 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, page 91; 

(ii) Exhibit 284, slide 53 – excerpt from article. 

(h) On slide 57, Dr. Howard stated that the investigation lacked specific 
yield data.  On cross-examination he admitted that he heard Mr. 
Webb's cross-examination of Mr. Guoth when Mr. Guoth stated that 
he had looked at specific yield which was insignificant.  Dr. Howard 
disagreed with that assessment.  During Mr. Guoth's cross-
examination he testified that very few of the test results may have 
exhibited delayed yield but for the most part they did not and there 
was an insignificant difference in the hydraulic conductivity 
estimation between the Theis method and the Neuman delay yield 
method. 
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(i) Evidence of Dr. Howard, April 20, 2010, transcript, page 103. 

(i) In his evidence, Dr. Howard criticised CRA's modelling because, in 
Dr. Howard's opinion they used the model in steady state only.  In 
cross-examination Dr. Howard agreed that steady state in fact shows 
a greater impact than if the model had been done in a transient mode. 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, pages 145 and 147. 

(j) Dr. Howard was adamant in his evidence that CRA used the wrong 
method to analyze the pumping tests.  He maintained that the 
confined Theis and confined Cooper-Jacob methods could not be 
used and that the Newman method should be used.  The recognized 
authorities shown to Dr. Howard specifically state the Theis and 
Cooper-Jacob methods can in fact be used under circumstances, 
which it is submitted, apply to Rockfort.  Furthermore, the method 
that Dr. Howard said should be used in fact uses two Theis curves, 
one for the early drawdown and one for the late.  In chief Dr. 
Howard did not mention this.  Only when cross examined on the 
Newman method did Dr. Howard concede that in fact it was a 
method that applied two Theis curves, one for early and one for late 
response, a fact not revealed in his evidence in chief. In cross, Dr. 
Howard claimed to have described the Newman method as 
comprising two Theis curves. Only when it became clear that he had 
not did  Dr. Howard recant and apologize that he did not intend to 
mislead the Board. 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, pages 153 and 
following and 169 0 170; 

(ii) Exhibits 285 to 288. 

(k) Dr. Howard criticized the interpretation of the pumping test results at 
OW13, but did not know if boundary conditions had been 
encountered.  During his evidence in chief, Dr. Howard stated the 
analysis should be done on the late curve, yet during his cross 
examination he said if there was a boundary condition the late curve 
should not be used. 

(i) Evidence of Howard, April 20, transcript, page 178. 

(l) Dr. Howard criticised the amount of work done on Rockfort leading 
to uncertainty but he does not know how many coreholes, boreholes 
and wells are on site.  He agreed that it is a matter of professional 
judgment how much work needs to be done to characterize a site. 
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(i) Evidence of Dr. Howard, April 20, 2010, transcript, pages 96 and 187. 

(m) Dr. Howard was concerned that boreholes and coreholes used to 
calibrate the model would be removed because of quarrying.  In fact, 
very few will be lost until the later stages of quarrying when there 
will be significantly more data collected from new holes. 

(i) Exhibit 284, slide 95; 

(ii) Evidence of Dr. Howard, April 21, 2010, transcript, page 95 and 96. 

(n) Dr. Howard misstated the objectives of the water resources 
objectives.  In chief, he claimed that the objective in the AMP was to 
maintain flow rates in the system and put 100% of the water back 
into the system.  Under cross – examination he denied saying that.  
The transcript shows he was wrong on both counts.  He did say the 
objective was to put 100% back and that clearly is not the stated 
objective in the AMP. 

(i) Evidence of Dr. Howard, April 19, 2010, transcript pages 41 and 42, 
April 20, 2010, transcript, pages 40 and 44, line 12, and April 21, 
transcript pages 87 – 91; 

(ii) Exhibit 284, slide 4. 

(o) When commenting on the model used in the CBSES, Dr. Howard 
referred to it as "CRA EPM".  This was based on erroneous 
assumptions made by Dr. Howard.  His explanations for this were 
less than satisfactory.  One can only assume he wanted to direct all 
of his criticism at CRA – more evidence of him being an adversary 
and not an independent expert. 

329. This list is not intended to be exhaustive of all the indicia that Dr. Howard 

lost his independence and his evidence should be rejected when he disagrees with CRA.  

With CRA's experience in the Amabel at Milton and far more experience at Rockfort, 

CRA's evidence should be preferred over Dr. Howard's. 

(i) Evidence of Dr. Howard, April 20, 2010, transcript, page 135, line 18 
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(B) Overview of Mitigation Measures 

330. With the results from the investigations in hand, CRA then designed the 

quarrying methods and mitigation measures.  This evidence is summarized beginning at 

slide 78 of Exhibit 96 and is found in the Water Resources Evaluation Report (Exhibits 

31A to 31D), Preliminary Design Report (Exhibit 33) and the Water Resources 

Evaluation and Design Addendum (Exhibit 32). 

331. Mitigation is built into the design of the quarry.  For example, water storage 

is incorporated into the design of the quarry since a reservoir is needed for the recharge 

system and two separate cells will be created at the end to facilitate rehabilitation (two 

lakes).  Approximately half of the site will be extracted, preserving surface water runoff 

from the Drumlin to the northeast wetlands and preserving the drainage divide that 

provides runoff to the northwest. 

(i) Evidence of Mr. R. Murphy, October 22, 2009; 

(ii) Exhibit 96, slide 81 and following. 

332. Quarrying in phases is also integrated into the mitigation plans.  Phase 1 

extraction will be subaqueous to minimize the impact on ground water.  The rate of 

extraction can be controlled to minimize any impacts.  Provision is also made to pump 

water, if necessary, from two wells, one to the north and one to the south, into the 

excavation to spread out the influence of the extraction.  The extraction will be at a rate 

equivalent to 78 gallons of water per minute (gpm), at the lower end of the range of the 

pumping tests (75 gpm to 200 gpm).  The Phase 1 extraction will become the reservoir 
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for the recharge water.  At a minimum, three quarters of the alignment of the recharge 

system will be constructed prior to extraction in Phase 2 and be demonstrated to be 

working. 

(i) Evidence of Mr. R. Murphy, October 22, 2009; 

(ii) Exhibit 96, slides 83 to 85, 89. 

333. As will be discussed in the section on the AMP, a grouting pilot project will 

be completed during Phase 2 to establish the precise timing for the installation of the 

grout curtain based on the viability of grouting under induced flow conditions.  If 

grouting under induced flow conditions is demonstrated to have low viability, a large part 

of the grout curtain will be built before the start of Phase 3.  If grouting under induced 

flow is demonstrated to have a high viability, a large part of the grout curtain will be built 

during Phase 3.  Eventually, and before it is needed for mitigation, the entire excavation 

will be surrounded by the grout curtain. 

(i) Evidence of Dr. Bruce and Mr. R. Murphy, November 2, 2009 

(ii) Evidence of Mr. R. Murphy, November 23, 2009 

(iii) Exhibit 34, Sections 2.2, 2.3, 8.2.4, Figures 8.1 to 8.3 

334. As Mr. R. Murphy testified, the recharge system is not planned to surround 

the entire site.  It is designed to maintain groundwater levels to the west and south to 

protect the cold water fisheries and isolated permanent reaches and associated ponds, and 

will extend along the north, west, south and lower east sides of the Site.  The grout 

curtain will surround the entire excavation.  The result is that there will be some 

reduction of groundwater levels to the east of the site under interim conditions.  However, 
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if necessary other measures (possibly including extension of the recharge system farther 

along the east side) will be taken to minimize the impact to the east.  Furthermore spring 

inundation and appropriate hydroperiods will be maintained to the satisfaction of MNR, 

all of which will be discussed under the topic of the AMP.  Furthermore, the features to 

the northeast sit above the Eramosa and will be less influenced by drawdown in the 

Amabel since the Eramosa is a confining layer acting as an aquitard.  The unweathered 

(middle and lower) Eramosa has a low hydraulic conductivity. 

(i) Exhibit 96, slide 91 to 96; 

(ii) Evidence of Mr. R. Murphy, October 22, 2009. 

335. The purpose of the recharge wells is to maintain water levels, particularly to 

the south and the west of the site where the natural features (e.g. Brook Trout) are most 

specifically dependent on groundwater functionally.  By doing so, flows to the off site 

features will be maintained.  Water levels will be monitored at sentry wells located to the 

west and south of the recharge systems.  The water levels will be maintained at preset 

levels by adjusting the flow in the recharge wells, adding recharge wells, or tightening up 

the grout curtain if necessary.  As was demonstrated using Darcy's law during the cross 

examination of Dr. Howard, maintaining the water levels at the sentry wells will maintain 

the flows at the off site features. 

(i) Evidence of Mr. R. Murphy, October 22, 2009; 

(ii) Exhibit 96, slides 93 to 95; 

(iii) Cross examination of Dr. Howard, transcript , April 20, page 103 and 
following. 
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336. In order to prevent water that is recharged into the aquifer from 

recirculating back into the quarry, a grout curtain will be installed between the quarry and 

the recharge wells.  As shown on slide 97 of Exhibit 96, the grout curtain will be installed 

around the entire perimeter of the excavation and will be approximately 3,200 m long.  

The grout curtain will extend through the Amabel into the Cabot Head shale to prevent 

recharge water from going under the grout curtain into the quarry.  With the grout curtain 

in place, some of the water will recirculate into the quarry, however sufficient water will 

be recharged to the aquifer to maintain water levels to the west and south of the quarry. 

(i) Exhibit 96, slide 97; 

(ii) Evidence of Mr. R. Murphy, October 22, 2009. 

337. As shown on slide 103 of Exhibit 96, specific plans to protect the wetlands 

have been agreed upon with MNR and incorporated in to Appendix I of the AMP. 

(i) Evidence of Mr. R. Murphy, October 22, 2009. 

(ii) Evidence of Mr. Strong, January 11, 2009. 

338. The final stage of the project will entail allowing the lakes to fill with water 

at a controlled rate, ensuring that surrounding features are protected.  The lakes have been 

designed such that they will passively support groundwater levels very similar to pre 

extraction levels.  There will not be a need for active mitigation measures such as 

perpetual pumping.  While such perpetual measures have been approved on other projects 

in Ontario, notably the Milton Quarry, Rockfort will not require any active systems in the 

long term. 

(i) Exhibit 96, slides 106 to 112. 
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(C) Water Resources Impact Assessment 

339. The last part of Mr. R. Murphy's hydrogeology evidence dealt with the 

water resources impact assessment.  The components are summarized on slide 117 of 

Exhibit 96.  Mr. R. Murphy described the first principles considered in assessing the 

potential impacts from the quarry: quarrying creates the potential for drawdown; water 

levels must be maintained in areas around the quarry where features need to be protected; 

water budget must be analyzed; and mitigation measures are well known.  Recharge wells 

have been used and in fact are operating at the Milton Quarry. 

(i) Evidence of Mr. R. Murphy, October 22, 2009. 

340. The next step in the assessment of the water resources impact assessment is 

the Technical Analysis, the elements of which are set out in Exhibit 96, slide 118.  The 

Technical Analysis included the development of a numerical model to represent the site 

and surrounding area and used to predict the impacts from quarrying, the recharge wells 

and the grout curtain.  The stages of the development of the model are shown in slides 

119 to 124 of Exhibit 96. 

341. A detailed review of Mr. Mr. Hims' concerns  with the work done and the 

model is not really necessary because  when asked how much more work he believes is 

required, Mr. Hims responded that the work proposed for Milestone 1 is what he is 

looking for.  Although Mr. Hims expressed a preference to see the work done before a 

licence is issued, he agreed that it can be done before or after, as long as it is part of a 

staged approval if it is done after licensing. 
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(i) Exhibit 39a, Tab 8, page 8. 

342. Mr. Hims testified that he had not read the CBSES even though the town 

required the CBSES to be done and the Rockfort application be consistent with the 

results.  The CBSES, which the parties agree meet the Town's requirements specifically 

states that programmes to actually install and demonstrate mitigation measures may be 

completed after the land use approval as long as they are completed before they are 

needed. 

(i) CBSES, Exhibit 4C, Appendix T, page T.1-19. 

343. The May 4, 2009 AMP now provides for the work Mr. Hims thinks needs 

to be done after a licence is issued and is subject to a staged approval.  Each milestone 

must be approved by the MNR before the quarry can proceed any further. 

(i) Evidence of Mr. Hims, January 27, 2010, transcript, page 50. 

344. Mr. Blackport was initially retained by DFO in or about 2000 to provide a 

hydrogeological assessment of the original Rockfort Quarry application supporting 

documents.  As part of that retainer Mr. Blackport reviewed the JDCL documents, met 

with Mr. R. Murphy and prepared three reports or memos that are all in Exhibit 235, 

Tab 4.  At that time Mr. Blackport raised several issues with the proposal.  One of the 

concerns he had was that the connection between the aquifer on site to the features that 

are related to fisheries were not well understood.  Mr. Blackport also raised issues with 

the water budget, the model and monitoring.  As a result of modifications made to the 

AMP and discussions with Mr. R. Murphy, Mr. Blackport's concerns were all addressed 

as can be seen from his March 2, 2003 memo to DFO, which is Tab 4 of Exhibit 235.  
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While Mr. Blackport stated that he never addressed whether the work agreed to be done 

to satisfy his concerns would be done before or after a licensing, he knew it would be 

done as part of the AMP.  He must have known that the AMP would only be 

implemented once a licence is issued.  In any event, it was clear that what was important 

was that the work be done before extraction below the water table.  Mr. Blackport was 

satisfied with the AMP implementation both the coldwater and warm water fisheries 

would be protected directly and indirectly. 

(i) Evidence of Mr. Blackport, February 17, 2010, transcripts pages 160, 
162, 165, 170, 171, 181, 192, 200, 203 and February 18, 2010, pages 6, 
7, 8, 16, 27 

345. Mr. Blackport was retained by CVC to review and provide comments for 

the CBSES work.  The focus of his retainer was to review and provide comments on the 

hydrogeology modelling task of Part B of the CBSES.  He was later retained by CVC to 

review the updated supporting documentation for the Rockfort Quarry application. 

(i) Witness Statement of Mr. Blackport, Exhibit 234, Tab 1 pages 2 and 3. 

346. Mr. Blackport provided comments to CVC on September 16, 2008 focusing 

on the AMP.  These comments were primarily related to requesting further details and 

clarification of specific aspects of the AMP.  Mr. Blackport received the information he 

was looking for. 

(i) Witness Statement of Mr. Blackport, Exhibit 234, Tab 1 page 9. 

(ii) Evidence of Mr. Blackport, February 18, 2010, transcript, page 11. 

347. In his witness statement Mr. Blackport raised many issues he had with the 

Rockport proposal.  Each of those was reviewed with Mr. Blackport in cross-
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examination.  It is submitted that Mr. Blackport signed off on all of those issues when he 

was retained by DFO.  He attempted to explain that his retainer with CVC was some how 

broader and the issues were somehow different.  When the evidence is reviewed it is clear 

this is not so.  All of Mr. Blackport's issues were resolved long ago. 

(i) Evidence of Mr. Blackport, February 17 and 18, 2010. 

348. It is submitted that when Mr. Blackport's evidence is reviewed as a whole 

he really has no concerns with the Rockfort proposal.  Some of the highlights of his 

evidence are summarized here: 

(a) He gave incorrect information to the CVC Board in his report of 
February 5, 2009 (Exhibit 235, Tab 11), when he stated the grout 
curtain did not go around the entire site; 

(i) Evidence of Mr. Blackport, February 17, transcript, page 145. 

(b) Surface water mitigation is important for the wetlands to the east, 
but Mr. Blackport did not know how much of the water is controlled 
by surface water; 

(i) Evidence of Mr. Blackport, February 17, transcript, page 147. 

(c) Whether or not there is an impact to the east is beyond Mr. 
Blackport's expertise. 

(i) Evidence of Mr. Blackport, February 17, transcript, page 147. 

(d) Exploring the linkages to features that Mr. Blackport is concerned 
about will take place as part of Milestone 1 as was agree with Mr. 
Blackport and DFO I 2003. 

(i) Evidence of Mr. Blackport, February 17, transcript, page 181 

(e) Mr. Blackport thought the CVC staff report was unfair in that it 
attributed the comment about the AMP being an experiment to him 
rather than M. Greig. 

(i) Evidence of Mr. Blackport, February 17, transcript, page 188. 
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(f) How much work needs to be done to investigate a site is a matter of 
professional judgment.  Investigations could continue for 80 years 
and everything would still not be known. 

(i) Evidence of Mr. Blackport, February 17, transcript, page 189. 

(g) The approach to target levels is reasonable. 

(i) Evidence of Mr. Blackport, February 17, transcript, page 200. 

(h) In his witness statement Mr. Blackport stated that there will be 
permanent declines in water levels to the north and east and no 
recharge wells are proposed for this area.  Mr. Blackport is wrong.  
There is no permanent decline in water levels to the east and 
recharge wells are planned for western part of the north and the 
southern portion of the east. 

(i) Exhibit 234, Tab 1, Witness Statement of Ray Blackport, page 11, 
paragraph h; 

(ii) Evidence of Mr. Blackport, February 17, transcript, page 208. 

(i) Mr. Blackport agrees that with the work proposed as part of 
Milestone 1, the site will be well characterized. 

(i) Evidence of Mr. Blackport, February 18, transcript, page 29. 

(j) Although Mr. Blackport opined on CVC's issues about partial and 
substantive failure, Mr. Blackport could not define what was meant.  
He agreed that as long as monitoring is done there cannot be a partial 
or substantive failure.  Mr. Blackport distanced himself from that 
wording, saying it was "CVC wording". 

(i) Evidence of Mr. Blackport, February 18, transcript, page 39. 

349. Much of Dr. Carter's and Mr. Hims' evidence was a historical review of 

their peer reviews and the additional work they thought was required.  How much work is 

required is a matter of professional judgment.  A detailed review of their evidence will 

not be undertaken since they agree that what they want to see done is now included in the 

AMP.  Dr. Carter agrees a grout curtain can be installed, it is a matter of time and money.  

His only criteria is that it be done before it is required for mitigation.  Likewise, Mr. 
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Hims agrees that recharge systems work and can be installed after a licence.  Mr. Hims 

stated in his February 26, 2009 report: 

If it was possible to implement and enforce some sort of staged approval process 
that would permit only limited extraction until the required detailed information is 
collected, analysed and approved, such a process could be supportable from our 
technical perspective, as long as the natural environment was assured an 
appropriate level of protection while this process was completed. 

Mr. Hims also stated that recharge wells are a standard and viable mitigation measure in 

this circumstance. 

(i) Exhibit 39a, Tab 8, page 8; 

(ii) Exhibit 50a, Tab 1, page 29; 

(iii) Evidence of Mr. Hims, January 27, 2010, transcript, page 63. 

(D) The Model 

350. The model is perhaps one of the most controversial aspects of the 

hydrogeological investigation and the mitigation measures.  Yet, in the end, a decision 

about who is right and who is wrong is probably not necessary because the model will be 

refined as work continues on the quarry.  This includes updating the model to a 3-D 

model if it is appropriate.  Much of the difference of opinion comes down to a difference 

in professional judgment and the reliance to be place on the model.  It seems that Mr. 

Hims, Dr. Carter and Dr. Howard, while agreeing that a model is a tool, place much 

greater emphasis on the use of and reliance on the model than does Mr. R. Murphy.  Mr. 

R. Murphy only uses the model as a tool to provide a broad indication of the expected 

changes to the ground water and surface water flow systems surrounding the site.  

However, he relies on the actual monitoring that will take place as part of the AMP to 
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ensure that the mitigation measures are working as planned.  In fact, Mr. Blackport stated 

that once monitoring starts, in his opinion, the model is irrelevant.  While Mr. R. Murphy 

does not go that far, it is clear that reliance is on monitoring and the AMP, not the model. 

(i) Mr. Hims Evidence, January 27, pages 93-95; 

(ii) Exhibit 39a, Tab 4, letter of October 116, 2001, page 3. 

(iii) Evidence of Mr. Blackport, February 13, 2010, pages 204-206 

(iv) Exhibit 31C, page E.1 

351. All of the witnesses that testified about the model agree that is a valuable 

tool, but none the less just a tool.  Models of necessity represent a simplification of the 

actual system and at the best of times have  uncertainty associated with them because of 

the simplification and the variability of the natural systems.  Therefore, whatever model 

is used and how the natural system is represented there will be uncertainty and it is a 

matter of professional judgment how to best represent a natural system in the model. 

(i) Evidence of Mr. Hims, January 27, 2009 pages 90-91, 111- 

(ii) Evidence of Mr. Blackport, February 13, 2010, page 206  

352. Mr. R. Murphy testified about the judgment he brought to bear in 

developing the model for Rockfort.  Mr. R. Murphy decided to use an Equivalent Porous 

Medium model using the  MODFLOW programme developed by the US Geological 

Survey.  Mr. Hims and Mr. Blackport both agreed this is an appropriate model.  Only Dr. 

Howard seemed to disagree.  In his witness statement and reports he clearly stated that a 

discrete fracture model had to be used.  However in his testimony, Dr. Howard 

acknowledged that the EPM model was a possible approach if layers were used, although 
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it was not his first preference.  Mr. Hims used the same type of model as CRA for his 

work at the Duntroon Quarry, although he started with a multi-layered representation and 

both Mr. Hims and Mr. Blackport disagreed with Dr. Howard's preferred approach.. 

(i) Evidence of Mr. R. Murphy, October 22 and 26, 2009 

(ii) Exhibit 31A, page 52, Exhibit 31C, pages E-1 and E-9, and Exhibit 30 
Tab 14 

(iii) Evidence of Mr. Hims, January 27, 2010, pages 88-89 

(iv) Evidence of Dr. Howard, April 19 and 20, 2010 

(v) Dr. Howard's slides, Exhibit 284. 

353. Mr. R. Murphy represented the Amabel as a single hydrostratigraphic unit 

because, in his opinion, the Amabel behaves as a single unit for the reasons described 

previously.  This means his model is an integrated depth (2-D plan view) model.  He did 

not use a multi-layered model as urged by Mr. Hims and Dr. Howard, because in his 

opinion it is not necessary to go to the complexity for Rockfort and it is not necessary for 

the purposes for which the model is being used.  In his opinion 3-D models are more 

complex mathematically and affect the necessary effort and reliability of the simulations. 

(i) Evidence of Mr. R. Murphy, October 22 and 26, 2009 

(ii) Evidence of Mr. Blackport February 17, 2010, page 207 

354. During his evidence Dr. Howard stated that whether the EPM model could 

be used depended on the scale being looked at.  He initially said a discrete fracture model 

could be used when the local scale which was from cm. to 100 m. and the EPM could be 

used for regional scale models.  He started to equivocate when he realized that the scale 

for Rockfort was much larger than the local scale he referenced, suggesting an EPM 
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model is appropriate.  As already submitted, Dr. Howard's evidence on the appropriate 

model should be given no weight.  All other hydrogeologists agreed the EPM model is 

appropriate. 

(i) Evidence of Dr. Howard, April 21, 2010, transcript, page 52. 

355. Following the consultation meetings in November and December 2008 Mr. 

R. Murphy provided the peer reviewers with a memo outlining his reasons for 

representing the Amabel as a single hydrostratigraphic unit.  In his evidence he explained 

why he did this.  He used an integrated depth representation which integrates the 

information on the Amabel into one layer which takes into account the vertical 

dimension.  The model does not ignore elevation and boundary features are represented 

in the model with correct characteristics and elevation information.  Mr. R. Murphy took 

into account the characteristics of the site and groundwater flow system and the 

mathematics.  The Amabel is between 20 to 40 m. deep (the saturated Amabel may be 

less) whereas the horizontal extent of the formation is 1,000's of metres, so the rock 

profile is relatively thin related to the groundwater flow system.  The information that 

Mr. R. Murphy used to determine that the Amabel behaves as a single unit was the visual 

examination of the rock, video logs, rock outcrops, packer testing data, water level data 

measured at different levels, responses to pumping tests and testing done at other quarries 

in the area.  All this information points to the Amabel behaving as a single unit for the 

scale of the site and what is being looked at.  Mr. R. Murphy recognized that there are 

variations in the Amabel but they are at a smaller scale than trying to represent with the 

model.  Mr. R. Murphy used a 2-D model to assist in planning the mitigation measures at 



-  163  - 

2587558.1  

the Dufferin Milton quarry.  In his February 26, 2009 letter, Mr. Hims agreed that the 

information as presented by CRA does suggest that there are no apparent large-scale 

consistent patterns with respect to layering. 

(i) Evidence of Mr. R. Murphy, October 26, 200; 

(ii) Exhibit 30, Tab 14; 

(iii) Exhibit 39A , Tab 8, page 5. 

356. The model was run primarily in steady state to average annual conditions.  

Running the model in steady state is more conservative, i.e., it over predicts the impacts 

of quarrying.  Dr. Howard agreed that running the model in steady state is more 

conservative than running it in transient mode.  When Mr. Hims ran his model for the 

Duntroon Quarry and prepared his hydrogeological report in support of that quarry 

licence application, he ran it in only steady state and was of the opinion that that was 

sufficient, although subsequently he did run his model in transient mode following a 

request by the Ministry of the Environment. 

(i) Evidence of Mr. R. Murphy, October 26, 2009; 

(ii) Evidence of Dr. Howard, April 20 , 2010, transcript, pages 139 to 149; 

(iii) Evidence of Mr. Hims, January 27, 2010, transcript, page 122. 

357. Mr. R. Murphy did run the model in transient mode to simulate the 

pumping tests as part of the model calibration confirmation and to obtain a check on the 

flow quantities in the model.  In Mr. R. Murphy's opinion this was sufficient transient 

modelling to ensure the model is calibrated and verified. 

(i) Evidence of Mr. R. Murphy, October 26, 2009. 
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(ii) Exhibit 31C, Water Resource Evaluation Report, Volume 3, pages E-15 
to E-18. 

358. Mr. R. Murphy also simulated the installation of the grout curtain in the 

model to help plan the mitigation and rehabilitation.  Representing the grout curtain 

mathematically is very challenging, another reason for using a 2-D model – it is more 

robust than a 3-D model.  Even with a 2-D model, with the grout curtain, much greater 

effort was required to ensure the model was accurately calculating the correct results. 

(i) Evidence of Mr. R. Murphy, October 26, 2009. 

359. During cross examination Mr. R. Murphy was challenged on the calibration 

of the model.  Specifically, Mr. R. Murphy was referred to a table comparing actual water 

levels with simulated water levels and asked about the differences.  Mr. R. Murphy 

testified that such differences are usual but that the overall fit was reasonable.  No 

evidence was led to show that the model was not satisfactorily calibrated.  All models are 

approximations or simplifications of the real world so when calibrating a model, the 

overall fit is what is important, not how any single well compares to the actual water 

level.  Models are used to simulate relative changes.  The simulated changed conditions 

are compared to the simulated natural conditions, not the actual conditions. 

(i) Evidence of Mr. R. Murphy, October 28, 2009 

(ii) Evidence of Mr. Hims, January 27, 2010, pages 92, 103-104. 

360. Mr. Hims testified in cross examination about his calibration of his model 

at Duntroon.  Although Mr. Hims is not an expert in modelling (Dave Ruttan of his firm 

is the expert), Mr. Hims calibrated his model the same way Mr. R. Murphy did.  
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Mr. Hims looked at the overall fit.  In fact, he had differences (residuals) in some of his 

wells greater than the differences Mr. R. Murphy had in his.  

(i) Evidence of Mr. Hims, January 27, 2010, pages 97-104 

361. Slide 124 of Exhibit 96 shows the hydraulic conductivity zones of the 

calibrated model used for Rockfort.  Mr. R. Murphy testified how he developed these 

zones using the information at hand, his judgment and the process of calibrating a model.  

Although the zones do not necessarily fit all of the data, it is the usual way of calibrating 

a model.  Although Mr. R. Murphy was taken to task over this in cross examination, it 

turns out Mr. Hims did exactly the same thing when calibrating his model.  It is standard 

procedure in modelling. 

(i) Evidence of Mr. Hims, January 27, 2010, pages 104-121 

362. Mr. R. Murphy went through the results of the modelling phase by phase.  

These are shown in slides 124 to 143 of Exhibit 96 and starting at figure E.7.1 of 

volume 2 of the WRE, Exhibit 31.  Mr. R. Murphy described the predicted drawdown 

during each phase with the planned mitigation measures in place.  The quarry without 

mitigation was not modelled since it is accepted that the impacts would be unacceptable.  

There is no need to model that scenario because it cannot happen with the AMP in place. 

(i) Evidence of Mr. R. Murphy, October 26, 2009 

363. The simulated drawdown in groundwater levels and changes in streamflow 

and pond levels to the west and south is negligible (less than 20 centimetres), consistent 

with the water resources protection objectives for these areas.   Some groundwater 

drawdown is anticipated to the north and east, consistent with the presence of the 
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Eramosa aquitard buffering the overlying  features (where present) as well as the nature 

of the features and their water regime in this area and the associated protection 

objectives.  Although the ecologists conclude there will be no unacceptable impacts 

associated with the simulated conditions, it is important to remember both that the 

simulations are based on conservative (high) steady-state drawdown and that the 

protection of water resources (water supplies and ecological features) ultimately relies 

not on the model predictions but on the AMP, including Section 4.2 and Appendix I that 

specifically address the wetland areas. 

(i) Evidence of Mr. R. Murphy October  26, 2009. 

(E) Water Budget 

364. Mr. R. Murphy also testified about the water budget, as shown in slides 145 

and 146 of Exhibit 96.  The climatic conditions, including drought conditions were 

considered in assessing whether there is enough water in the reservoirs to operate the 

recharge system.  The reservoir capacity is approximately double the amount or water 

needed annually for the recharge system and operating the quarry. 

(i) Evidence of Mr. R. Murphy, October 26, 2009; 

(ii) Evidence of Mr. R. Murphy, November 2, 2009 

(F) Wetlands 

365. Because of the potential for drawdown in the wetlands, Mr. R. Murphy 

took a look at the features to help understand the potential for negative impacts.  This 

analysis for F6 is in Volume 3 of the 2000 WRE, Appendix H.  As a result of a request 
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from CVC in January 2009, an analysis was done of four wetland areas, the northwest, 

the northeast, the east and feature F11, Pond A (the Jefferson Salamander pond).  This 

analysis is in Exhibit 30, Tab 11.  The MNR requested that JDCL develop monitoring 

targets and further mitigation measures for the wetlands.  JDCL agreed and these 

measures are in section 4.2 and Appendix I of the AMP.  The details of these measures 

will be finalized subject to the approval of MNR. 

(i) Evidence of Mr. R. Murphy, October 26, 2009. 

(ii) Evidence of Mr. Strong, January 12, 2010, pages   REF?? 

366. The results of the analysis of the impacts on the wetlands are shown in 

slides 148 to 154 of Exhibit 96.  The potential maximum influence (varies with quarry 

phasing) of the simulated drawdown in the wetland areas results in a reduction in 

hydroperiod ranging from approximately  1 week to a maximum of about 3 to 4 weeks.  

To ensure that the wetland areas remain wetlands and there is enough water in the 

wetlands for amphibian breeding, the spring inundation of the wetlands and the 

hydroperiod will be appropriately maintained using additional mitigation if necessary as 

described in the AMP (and above).  The prediction for Reach 11, Pond A is that the 

maximum drawdown will be less than 20 cm during phase 5 of the quarry, resulting in a 

reduction of the hydroperiod of a week or less.  Mr. Sharp agreed this is insignificant. 

(i) Exhibit 34, AMP, Section 4.2 and Appendix I 

(ii) Evidence of Mr. R. Murphy, October 26, 2009; 

(iii) Evidence of Mr. Goodban, November 9 and 23, 2009. 
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367. Mr. R. Murphy also testified about the impacts to surface water flow.  The 

direct runoff from the Rockfort Site via the Rockfort Drain to the south and the roadside 

ditch to the west is very limited and any changes in flow will not have any significant 

negative impact downstream.  Surface water discharge from the site will be minimized to 

maximize water storage and any surface discharge will be in accordance with the 

Certificate of Approval that would be issued by MOE.  There will be no reduction in the 

catchments of the northeast and northwest wetlands so surface water contributions to 

those areas will continue.  The indirect impacts (via groundwater) to surface water are 

very small and will not result in any significant negative impacts.  The active quarry has 

very little consumptive use of water and this is offset by the reduced evapotranspiration 

of the working quarry area.  The total use of water for operations, dust control, washing, 

and lake filling during the active life of the quarry is approximately 8.9 litres per second 

(average annual basis) which is about 4 percent of the surface water flow crossing 

Ballinafad Road (stations RM1 and S1), less than 2 percent of the contribution from 

Subwatershed 12 to the Credit River, and less than 0.2 percent of the flow in the Credit 

River.  Under rehabilitated conditions, the only reduction in water availability is due to 

the increased evaporation off the lake areas.  This amount is estimated at approximately 

1.4 litres per second and is less than 1 percent of the flow at Ballinafad Road, less than 

0.4 percent of the contribution from Subwatershed 12 to the Credit River, and less than 

0.1 percent of the flow in the Credit River.  Even these very small reductions will be 

compensated by the buffering effect of the quarry recharge system operation and the 

rehabilitation lakes which will serve to buffer against extreme low water level conditions.   
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(i) Evidence of Mr. R. Murphy, October 26, 2009; 

(ii) Ex 31A, Water Resources Evaluation Report, Volume 1, pages 125-126; 

(iii) Ex 34, Updated AMP, pages 56-57; 

(iv) Ex 96, Slides 155-156. 

(G) Water Supplies to Residents 

368. Mr. R. Murphy and Mr. Guoth described that the water supplies in the 

potential area of influence of the Rockfort Quarry are primarily drilled wells drawing 

water from the Amabel aquifer which is the primary regional source of private water 

supplies above the Escarpment. These wells have a low sensitivity to potential changes 

due to the combination of the large thickness and yield of the Amabel aquifer in 

combination with the proposed mitigation and rehabilitation measures for the protection 

of natural environment features which are much more sensitive to changes in 

groundwater levels than water supply wells.  A very limited number of shallow dug wells 

are present in the area that would be more sensitive to groundwater level changes.  In 

some instances they currently experience water supply shortages.  The quality of water 

supplies is generally good, although water is hard and some bacterial contamination has 

been identified in the area which is expected given the shallow overburden and 

groundwater level along with the recharge of surface water and it is also consistent with 

the findings of the Region of Halton studies.  Although the potential effects of the 

Rockfort Quarry on water wells are limited, a comprehensive plan to monitor and protect 

the quality and quantity of water supplies around the quarry was developed and 
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incorporated into the AMP as set out in that section and MOE will regulate water quality 

through the OWRA approvals. 

(i) Evidence of Mr. R. Murphy and Mr. Guoth, October 20 to 26, 2009 

(ii) Exhibit 4B, CBSES Part B, pages 6-2 to 6-6 

(iii) Exhibit 4C, CBSES Part C, pages 2-6, 2-23, 4-80 to 4-81, 4-83,  

(iv) Exhibit 4D CBSES Appendix T, page T1-20 

(v) Exhibit 31A, Water Resources Evaluation Report, Volume 1, pages 64-
65, 68-69, 126-127 

(vi) Exhibit 32, Water Resources Evaluation and Design Addendum, pages 
13-15 

369. Mr. R. Murphy's and Mr. Guoth's opinions and conclusions on the 

hydrogeological investigation and the mitigation measures as set out at page 122 of 

Exhibit 30 are: 

The Rockfort Site and surrounding area have been extensively studied and 
monitored providing a sound understanding of the existing systems in the area 
for analysis of the proposed Rockfort Quarry.  The variable nature of the bedrock 
groundwater flow system is clearly recognized and, as appropriate, further more 
detailed investigation and analyses will be conducted in support of the detailed 
engineering design and other approvals following a land use decision 
(i.e., Aggregate Resources Act Licence) as specified in the AMP.  These 
additional detailed studies as well as the planned adaptive management 
approach suitably address the variability inherent in the hydrogeologic and 
mining conditions and any associated uncertainty and the risk of undesirable 
outcomes.  The proposed approach is precautionary by its very nature. 

The hydrogeologic modelling completed for the site is appropriate for its intended 
purpose.  As described in the Water Resources Assessment Report (CRA, 
2000): "The hydrogeologic model was developed to serve as an "assessment 
tool" to evaluate potential changes to the groundwater and surface water flow 
systems within and surrounding the Site as a result of the proposed quarry 
development. The hydrogeologic model was developed to provide a broad 
indication of the expected changes to the groundwater and surface water flow 
systems surrounding the Site.  Due to the inherent variability associated with 
hydrogeologic systems, and the practical limitations of applying groundwater 
simulation tools to represent such systems, the actual operation of the proposed 
quarry will be proven through an adaptive environmental management program 
which is presented in the Rockfort Quarry Adaptive Management Plan (AMP)." 
[Page E.1] 
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The proposed mitigation measures for the Rockfort Quarry are viable and reliable 
means of providing the proposed protection of water resources surrounding the 
site, including water supplies, creeks, and wetlands.  The mitigation measures 
implemented in accordance with the AMP are suitable for implementation under 
the full variety of conditions that may be encountered, including addressing any 
unforeseen contingency situations. 

The AMP approach is a well established method of managing natural systems 
where there is inherent variability or uncertainty in the conditions that will be 
encountered.  The AMP is an organized system of design, implementation, 
performance monitoring, evaluation, and optimization of mitigation measures.  
The adaptive nature of an AMP recognizes the uncertainty that results from 
variability and strongly diminishes the risk of undesirable outcomes. 

The AMP developed for the Rockfort Site is based on progressive, proactive, and 
protective implementation of the mining plan and mitigation measures which 
were developed based on a sound understanding of the water resources and 
ecological systems in the area.  The AMP builds in specific confirmatory 
milestones, and rigorous 'checks and balances'.  It includes requirements to 
implement and demonstrate mitigation performance before the mitigation 
components are needed as well as comprehensive ongoing monitoring for early 
identification of any concerns and detailed reporting.  If mitigation objectives are 
not being achieved, response actions must be promptly implemented to rectify 
the situation and extraction must cease or adapt to meet the objectives.  All these 
aspects are subject to ongoing agency review and approval by MNR as well as 
MOE for aspects pertaining to the Ontario Water Resources Act or other MOE 
jurisdiction.  This approach ensures that predetermined mitigation objectives and 
superior overall mitigation results are achieved through a transparent process 
that is protective of all water resources and related ecological features, including 
water supplies, creeks, and wetlands. 

The proposed Rockfort Quarry is consistent with the findings and 
recommendations of the Comprehensive Broader Scale Environmental Study 
completed for Resource Area 9-A in which the Rockfort Site is located.  A 
decision to approve the Rockfort Quarry would also be consistent with the MNR 
and MOE statements of environmental values. 

Based on the above, the proposed Rockfort Quarry can be developed with 
minimal influence on water resources and natural features in the area 
surrounding the Site, using the proposed mining plans and mitigation measures 
implemented in accordance with the AMP 

(6) ENGINEERING EVIDENCE 

370. JDCL presented expert evidence on the engineering aspects of the quarry.  

This evidence covered three areas: rock engineering, recharge system and grouting.  The 
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rock engineering deals with the actual mining of the quarry and its interaction with the 

mitigation measures while the recharge system and the grouting relate to the mitigation 

measures. 

371. In 2000, when the WRE, which looked at the site from a hydrogeology 

perspective, was completed, JDCL looked at the engineering measures that were being 

planned for the Rockfort quarry development and some of the comments and concerns 

that had been raised with regard to the original submissions in 1998.  JDCL decided to 

take the additional step of preparing what's called a preliminary design report which is 

Exhibit No. 33.  This step is not typically done prior to licensing.  For example, at the 

Milton Quarry only a design concept was done prior to the Joint Board hearing.  

Engineering the mitigation measures is an iterative process.  The first stage is the concept 

for the engineering works, then the conceptual design followed by a preliminary design 

where the major components of the system and their requirements are worked out.  The 

final stage is the detailed design which is typically done once all approvals are in place, 

but prior to construction.  Counsel for the Region acknowledged in his opening that the 

Region is not looking for a final design but only a proof of concept, which it is submitted 

has been done. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 36. 

(ii) Region's Opening Statement, September 16, 2009, page 81. 

372. Mr. R. Murphy also testified as part of a panel on engineering issues.  He 

presented and overview of the engineering issues by reviewing the various aspects using 
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Exhibit 104, which is a poster size copy of figure 3.1 of the Water Resources Evaluation 

and Design Addendum completed in Jul, 2008.  This report updates the WRE report of 

2000 with additional information obtained from monitoring since 2000 as well as with 

information obtained as part of the CBSES.  This report also updates the preliminary 

design taking into account changes in design since 2000, including the input from Dr. 

McCreath and Dr. Bruce who were both retained in 2003. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 38. 

373. Mr. R. Murphy explained the various engineering features of the quarry, 

including the phasing of the extraction, the pillars, the depth of Amabel left at the bottom 

of the excavation, the recharge wells, the grout curtain, the acoustical berms, the 

buttresses, the amount of Amabel rock left between the face of the excavation and the 

grout curtain, storm water management, test blasting, supplementary water supply wells 

and the reservoirs. 

(i) Exhibit 104; 

(ii) Exhibit 32, figure 3.1; 

(iii) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 40 and 
following. 

374. Mr. R. Murphy walked through the phases of the quarry and what is 

proposed to happen during each phase.  Of significance is the testing of the recharge 

system in phase 1, prior to it being needed in phase 2 and the grout demonstration 

scheduled for phase 2, prior to it being needed in phase 3.  Two segments of the grout 

curtain, each about 150 m. long will be installed, one with no induced gradient and one 

with an induced gradient.  The purpose is to determine if installing a grout curtain under 
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an induced gradient is feasible.  It is not a question of the feasibility of the grout curtain 

that is being considered, but the feasibility of installing under an induced gradient.  If that 

is not feasible, then the grout curtain will be installed earlier when there is no induced 

gradient.  The demonstration will also provide more information for the detailed design 

of the grout curtain.  During discussions with peer reviewers in late 2008 and early 2009, 

more information was requested on the timing and decisions to be made with respect to 

the grout curtain.  Dr. Bruce and CRA provided a memo dated January 28, 2009 with the 

requested information.  This memo is at Tab 13 of Exhibit 30 and the information has 

been incorporated in the May, 2009 AMP, Exhibit 34. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 53. 

375. During the course of this hearing questions have been asked why the grout 

curtain demonstration proposed as part of Milestones has not already been done.  Mr. R. 

Murphy explained this during his evidence.  If a grout curtain is installed along the 

southern property line without recharge, it will interfere with the natural flow of the 

groundwater.  Therefore, it is necessary to have the recharge system installed before a 

demonstration section of the grout curtain can be installed.  The recharge system needs a 

source of water, the reservoir, which is to be constructed as part of the Phase 1 quarrying.  

This requires processing and shipping of material to market and hence a licence. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 66. 

(ii) Evidence of Mr. Hims, January 27, 2010, transcript page 155, line 22.  

376. The details of Mr. R. Murphy's evidence on the phasing of the quarry and 

what happens at each step will not be set out here.  It is in the transcript, the slide show 
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which is Exhibit 102 and the Preliminary Design Report and the Addendum.  Some more 

detail will be provided when the AMP is reviewed, but it appears that the progression of 

the mining phases is not at issue.  The issues appear to be focused on the timing of the 

demonstrations of the recharge system and grout curtain demonstration. 

(A) Recharge System 

377. Mr. Richard Murphy gave evidence on the purpose, design, construction 

and operation of the recharge system.  As noted above, the primary potential impact from 

the quarry is reducing the groundwater which can impact the natural features on and 

surrounding the site.  The primary mitigation measure is to recharge water into the 

aquifer to maintain groundwater levels to the west and the south of the site where the 

most sensitive natural features are located.  A recharge system has been implemented at 

the Milton Quarry with a grout curtain planned as a contingency measure if necessary.  

Mr. Blackport and Mr. Hims agreed that recharge wells are well known and well used 

technology.  Recharge wells are proposed for use by Mr. Hims in the Duntroon Quarry. 

(i) Evidence of Mr. Hims, January 27, 2010, transcripts, page 181 

(ii) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 87; 

378. The proposed recharge system does not extend all across the north and east 

sides of the sites, because, in the opinion of the ecologists and hydrogeologists, those 

areas are less sensitive to a reduction in groundwater levels.  If impacts to these areas are 

greater than predicted, recharges wells can be installed to mitigate the impacts. 
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379. By recharging groundwater into the Amabel, groundwater levels at the 

sensitive natural features will be maintained so that there will be no or minimal impact on 

the features. 

380. Recharge wells were tested as part of the grouting demonstration that was 

conducted by JDCL in 1999.  The conclusion of the JDCL's experts is that recharge wells 

can be successfully used at the site.  Mr. Hims expressed concern about the testing that 

was done and whether it is sufficient.  Mr. Hims agreed during his evidence that as long 

as the recharge wells are installed and tested before they are needed he is satisfied  

381. Mr. R. Murphy gave detailed evidence on the preliminary design for the 

recharge system.  He explained the components and the capacity requirements.  It is 

important to note that the recharge system has a design capacity with a safety factor of 

approximately 20%.  CRA has used the concept of firm capacity for the design of the 

pumping stations such that the system has sufficient capacity with the largest pump out of 

service. 

(i) Exhibit 102, slide 11. 

(ii) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 96. 

382. Recharge wells will have associated monitoring wells to ensure that the 

water levels are being maintained as required.  The system will ultimately be automated 

so that the amount of water being supplied by a recharge well will be automatically 

adjusted based on the water levels in the monitoring well. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 105. 
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383. The number of recharge wells will be determined by performance.  Initially 

spacing will be 100 m. between recharge wells.  As extraction continues, more 

dewatering will take place requiring the addition of more recharge wells.  The number of 

recharge wells will be based on performance and monitoring, not the model.  The 

recharge wells will go through the entire thickness of the Amabel.  There will be regular 

maintenance on the wells and alerts installed to provide an alarm if a pump or well stops 

operating. 

(i) Evidence or Mr. R. Murphy, November 2, 2009, page 107 and following. 

384. CRA has planned contingency scenarios.  Flow can be added with pump 

upgrades and additional watermains.  Additional recharge wells can be added where and 

when needed, and overland watermains added for rapid temporary supply if needed.  

Generators can be rapidly hooked up to pumping stations in case of a power outage. 

(i) Evidence or Mr. R. Murphy, November 2, 2009, transcript, page 107. 

385. Slides 13 and 14 of Exhibit 102 show the quarry under rehabilitation 

conditions.  The two lakes will maintain groundwater levels in the surrounding area once 

they are filled.  The hydraulic gradient will be adjusted by earthen buttresses or the grout 

curtain.  The final decision will be made during the operation of the quarry.  Once the 

lakes are filled, no active mitigation will be required. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 114 and 
following. 
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(B) Grouting 

386. The third element in the mitigation measures is the grout curtain, which has 

three primary functions as shown on slide 16 of Exhibit 102: it limits recirculation of 

recharge water into the quarry; it limits the drawdown to the east of the quarry; and it 

reduces seepage between the cells of the quarry. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 124. 

387. The grout curtain was designed based on the findings of, and information 

from Dr. Wolofsky, that's included in the preliminary design report.  Dr. Wolofsky had 

identified a reasonable approach for the grouting achieving a 15 Lugeon value over a 

width of 5 metres with a tighter central section of that curtain having a value of 5 to 10 

Lugeons over the central 2 to 3 metres of that grout curtain.  CRA took that information 

and conservatively did its analysis using a 10-Lugeon grout curtain with a width (or 

thickness) of 2.5 metres.  The physical representation of that in the ground water model 

was specified to match the grid spacing in the model which is based on a 5-metre grid 

(cell) spacing, twice the 2.5 metre thickness.  So CRA used a permeability value which is 

twice that of the 10 Lugeon curtain (i.e. 20 Lugeons).  The 20 Lugeon permeability value 

over the 5 metres grid (cell) thickness in the model provides the hydraulic equivalent of 

the 10 Lugeon permeability curtain over a width of 2.3 metres. 

(i) Evidence of Mr. R. Murphy, November 2, 2009, transcript, page 125. 

388. Dr. Donald Bruce testified about the design of the grout curtain itself.  Dr. 

Bruce was qualified as a geotechnical engineer, with expertise in barrier wall design and 

construction, including grout curtain design and construction.  He has done extensive 
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work on grout curtains for, among others, the U.S. Army Corps of Engineers.  He 

designed the contingency grout curtain for the Milton Quarry, the proposed Nelson 

Quarry and he worked on the McCook Quarry in the Chicago area which involves the 

installation of a 1 Lugeon grout curtain that is 60 to 70 percent larger than the one 

proposed at Rockfort.  The McCook quarry is a much larger project than Rockfort.  Dr. 

Bruce was retained in June, 2003 to review the project information and peer review 

comments and assess the feasibility of designing and constructing a durable grout curtain 

at the proposed Rockfort Quarry. 

(i) Evidence of Dr. Bruce, November 2, 2009, transcript, pages 32, 33, 126 
and 135 and November 4, 2009, pages 179 - 180. 

(ii) Witness Statement of Dr. Bruce, Exhibit 30, page 68. 

389. Dr. Donald Bruce testified about his analysis of the feasibility and 

appropriateness of the installation of a grout curtain at the proposed Rockfort Quarry.  

His analysis is detailed in his Letter Report of July 15, 2008 and the Memorandum of 

January 28, 2009.  Dr. Bruce gave extensive evidence on these points as part of the 

Engineering Panel. 

(i) Dr. Bruce Witness Statement, Exhibit 30, Tab 2 

(ii) Dr. Bruce Letter Report of July 15, 2009, Exhibit 32, tab 3. 

(iii) Memorandum of January 28, 2009, Exhibit 30, Tab 13. 

390. The grout curtain is one of several components foreseen to minimize 

impacts by the proposed quarry on the region's water resources.  The implementation of 

these measures, including the grout curtain is governed by the AMP. 

(i) Witness Statement of Dr. Bruce, Exhibit 30, Tab 2. 
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391. Dr. Bruce is of the firm opinion that, assuming that appropriate standards of 

design, construction and performance monitoring will be utilized, the installation of a 

durable curtain with a maximum average residual permeability of 1 x 10-4 cm/s (10 

Lugeons) or less is entirely feasible and practical for the Rockfort Quarry.  Residual 

permeabilities of decimals of a Lugeon have been obtained at other locations in similar 

conditions, such as the McCook Quarry.  It is a matter of time and cost. 

(i) Witness Statement Dr. Bruce Exhibit 30, Tab 2. 

(ii) Evidence of Dr. Bruce, November 2, 2009, transcript, page 135. 

392. In coming to his conclusion Dr. Bruce reviewed the geological and 

Hydrogeological information available, including the reports of Dr. Wolofsky and ACT 

on the grout demonstration done in 1998.  Even thought that demonstration had 

problems, it was Dr. Bruce's evidence that valuable information was obtained from the 

demonstration.  The summary of Dr. Bruce's opinion is set out here: 

"1. The site has been intensively explored, characterized, and modeled.  
Sufficient information currently exists to permit an overall preliminary grouting 

design to be created, while the design of each "stretch
*
" of the curtain will be 

optimized in the field in response to local conditions.  Nothing was found in the 
current data to suggest practical impossibility: indeed the site is not particularly 
extraordinary or exceptional geologically or hydrogeologically and the depth of 
the curtain is, in relative terms, moderate.  Flexibility of response to variations in 
ground conditions during construction of the grout curtain is an essential concept 
in all grouting works, and is fully embraced in the design philosophy, as 
described in the AMP and in the Preliminary Design Report. 

2. The extent, location, and target average residual permeability of the 
curtain have each been clearly established for the purposes of preliminary 
design.  The project in its entirety is certainly of above average size, but it will be 
constructed in discrete phases.  It places no extraordinary demands on the 
expertise of a competent, experienced specialty contractor.  The target average 
residual permeability of about 10 Lugeons (10-4 cm/s) represents a realistic and 

                                                 
* "Stretch" is defined as a distinct length of the curtain, e.g., 100 m, 500 m or 1,000 m. 
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achievable value3 which in relative terms is not very onerous.  In North America, 
there are at least six firms of specialty contractors with the resources and 
expertise to construct such works, while, coincidentally, arguably the current 
industry leader is located in the Greater Toronto Area. 

3. The investigatory data currently available – including the contemporary 
and retrospective analyses of a field grouting test conducted in 1999 – are 
sufficient to permit details of the curtain design to be proposed with a high degree 
of confidence.  The curtain can be engineered and verified to equal to or less 
than the target average residual permeability  using contemporary practices, well 
documented in the technical literature. 

4. While certain detailed issues relating to construction techniques and 
principles merit review and refinement, no insurmountable factor has been found, 
or can reasonably be foreseen, which would defeat the execution of a grout 
curtain to the minimum required performance standards.  Such details would be 
resolved in the final design, following Licensing. 

5. Regarding the issues of routine, regular post-construction service 
monitoring, and the potential need for localized, interim remediation, the 
provisions described in the project's AMP are thorough, proactive, practical, and 
appropriate.  They reflect basic principles adopted routinely in grouting projects 
worldwide, particularly those related to grout curtains for water cut-off. 

6. The issue of the efficiency of the curtain in the long term has been raised.  
Deterioration of a curtain over time can have three potential causes: a) durability 
of the grout, b) the durability of the rock mass itself, and c) the response of the 
rock mass to quarrying activities.  Each of these potential causes is addressed in 
the following sections.  I am firmly of the opinion that neither potential cause a) 
nor b) above is a viable threat given the nature of the rock mass, the chemistry of 
the groundwater and the construction techniques which are envisioned to be 
employed.  Furthermore, I also firmly believe that by judicious choice of blasting 
methods and excavation sequences, potential cause c) can be mitigated to the 
extent that detectable damage to the curtain will not occur especially given the 20 
m "setback" envisioned.  It should be borne in mind that the AMP provides for 
long-term performance monitoring of the curtain's effectiveness, and that 
localized remedial grouting can be conducted if required.  My understanding is 
that the Proponent is fully committed to such a course of action and, in fact, it is a 
requirement identified in the Adaptive Management Plan." 

 
(i) Dr. Bruce's Report, Exhibit 32, Tab 3, pages 4 to 6. 

(ii) Evidence of Dr. Bruce, November 2, 2009, transcript, page 137 and 
following. 

                                                 
3 Since the curtain will be installed prior to local extraction commencing, any pre-existing major hydraulic features 

will be proactively identified and treated.  
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393. Dr. Bruce concluded that there is nothing in the geological and 

Hydrogeological information to suggest that a grout curtain is not technically possible.  

He found that the site is not particularly extraordinary or exceptional from a geological or 

Hydrogeological viewpoint.  The depth of the curtain is moderate as is the target residual 

permeability.  Far deeper curtains, to lower residual permeabilities in limestone terrains 

far more karstified are regularly being installed successfully in the United States, under 

existing high dams.  Dr. Bruce looked at the core samples when he visited the site as well 

as the photographs of the core samples.  He recognizes that the permeability of the rock 

varies across the site.  The karstification is minor.  For the conditions at Rockfort, in Dr. 

Bruce's opinion, the rock and grout are infinitely durable.  Dr. Bruce also explained the 

construction techniques to prevent material left in fissures from being extruded.  This is 

done by vigorous washing during construction and having a wider curtain to reduce the 

gradient. 

(i) Witness Statement of Dr. Bruce, Exhibit 30, Tab 2; 

(ii) Evidence of Dr. Bruce, November 2, 2009, transcript, pages 139, 145, 
147 and 200. 

394. Dr. Bruce gave extensive evidence on his preliminary design concepts for, 

and the important aspects of, construction of the grout curtain as set out in his July 15, 

2008 report.  He explained about the location of holes for grouting, why they are inclined, 

how they intercept vertical fractures, why one row is put in before the other, how grout 

mixes are determined, upstaging and downstaging, among other things.  These concepts 

are also shown on slides 17 to 21 in Exhibit 102.  This design reflects the current state of 



-  183  - 

2587558.1  

practice for curtains in fissured limestone.  The curtain will start out with two rows of 

angled or inclined holes as shown on slide 17 and here: 

Sketch 1.  Foreseen geometry of the two-row grout curtain. 
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(i) Exhibit 102, slide 17; 

(ii) Report of Dr. Bruce, Exhibit 32, Tab 3 

(iii) Evidence of Dr. Bruce, November 2, 2009, page 142 through to 183. 
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395. As construction progresses, the permeability of the grout curtain will be 

verified through verification holes.  If the curtain does not meet the criteria of 10 Lu. then 

more rows of holes will be added.  Likewise if 10 Lu. turns out to not be tight enough, 

additional rows of holes can be added.  As Dr. Carter explained, the installation of the 

grout curtain is self-checking. 

(i) Evidence of Dr. Bruce, November 2, transcript, pages 150 and following. 

(ii) Witness Statement of Dr. Carter, Exhibit 50A, Tab 1, page 24. 

396. All expert witnesses recognize the variability in natural systems, including 

the Amabel at the site.  It is clear from the investigations that have been conducted that 

the nature of the rock, including the size and orientation of fractures vary across the site.  

Dr. Bruce noted that flexibility of response to these variations in the ground conditions 

encountered during construction is an integral part of an effective grouting programme.  

This is fully embraced in the design philosophy described in the AMP and , in his 

opinion, a grout curtain can be successfully installed at the site notwithstanding these 

variations. 

(i) Witness Statement of Dr. Bruce, Exhibit 30, Tab 2, page 72; 

(ii) Evidence of Dr. Bruce, November, 2, p. 134 

397. Dr. Bruce's anticipates using cement based grouts, with the mix changing as 

necessary. 

(i) Evidence of Dr. Bruce, November 2, 2009, page 175 

398. As has been set out already and will be discussed further under the section 

on the AMP, a large scale pilot grouting programme will be conducted to gather further 
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information to refine curtain design and construction details and to determine viability 

under induced flow/gradient conditions.  If construction under induced flow/gradient 

conditions is not viable, the grout curtain will be installed under conditions of no induced 

flow/gradient. 

(i) Witness Statement of Dr. Bruce, Exhibit 30, Tab 2; 

(ii) Evidence of Dr. Bruce, November 2 , 2009, page 200 

(iii) Exhibit 34, Updated AMP, Section 8.2.4 and Figures 8.2a and 8.2b. 

399. The installation of the grout curtain will also constitute an extremely 

intense exploration of the site which will prevent gaps or other adverse conditions being 

allowed to exist or persist.  In addition, the construction method is self verifying.  The 

curtain is tightened until the required residual permeability is achieved. 

(i) Evidence of Dr. Bruce, November 2, 2009, page 173 

(ii) Exhibit 50A, Tab 1, page 24, paragraph 93. 

400. Dr. Bruce testified about the details of the installation and repair of the 

grout curtain if necessary.  Grout curtains have been used for many years, primarily on 

dams.  In Dr. Bruce's opinion, a grout curtain for a quarry is no different than a grout 

curtain at a dam.  The purpose is the same, to limit the flow of water. 

(i) Evidence of Dr. Bruce, November 2, 2009, transcript, page 129 and 
following. 

401. Dr. Bruce reviewed the grout curtain demonstration project.  He referred to 

the demonstration as  a fundamental exploration to not only judge the effectiveness of the 

grouting, but to see, in fact, if it's feasible to drill and water test and grout in these 

conditions.  On the one hand it was a very, very simple test; on the other hand, it really 
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tried to do some quite sophisticated things.  Although there were undoubtedly problems 

with the demonstration much useful information was obtained.  The test results tell Dr. 

Bruce that the rock can be drilled, the rock can be water tested, the rock can be grouted 

and with the appropriate density of drilling and grouting less than 10 Lugeons can be 

achieved.  Furthermore, techniques have changed since the demonstration, including the 

type of drill to be used. 

(i) Evidence of Dr. Bruce, November 2, 2009, page 190. 

402. In Dr. Bruce's opinion, given the conditions at the site, the grout curtain 

will not catastrophically fail.  Dr. Bruce examined the degree of karstification at the Site 

and determined it to by "minor" and certainly not the "extravagant karst that we see south 

of the border" where there are man-entry features.  All that will happen is a small area 

may develop increasing the permeability by a couple of Lugeons.  It is not going to 

suddenly develop a huge pipe and blow out of the ground.  Dr. Bruce estimated that it 

would take 10 to 12 rig years to complete the full grout curtain.  With the 20 m. of rock 

buffer between the face of the extraction and the grout curtain and with controlled 

blasting, Dr. Bruce there will be no damage to the grout curtain from blasting.  A test 

blast will be done and if there is any hint of potential damage, corrective action will be 

taken.  On a scale of 1 to 10, Dr. Bruce puts this project at 2.5.  He puts it that high only 

because of the size of the job, the potential for water to be moving and the variable 

permeabilities. 

(i) Evidence of Dr. Bruce, November 2, 2009, transcript, pages 139-140, 
203, 208 and 209; 
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(ii) Evidence of Dr. Bruce, November 4, 2009, transcript, pages 133-135. 

403. Two other witnesses testified about grouting. Dr. Trevor Carter and Mr. 

Alex Naudts.  Most of Dr. Carter's evidence was an historical review of his peer reviews 

and his concerns about the proposed grout curtain and other engineering considerations.  

Because peer reviewers had not been permitted to talk to the JDCL team between 2003 

and late 2008, Dr. Carter did not know that Dr. Bruce and Dr. McCreath had been 

retained in June 2003 and December 2004, respectively, until he saw their reports in the 

July 2008 documents.  He was pleased that they had been retained. 

(i) Evidence of Dr. Carter, January 27, 2010, transcript, page 161 

404. In his peer reviews, witness statement and evidence Dr. Carter agreed that a 

grout curtain is technically feasible, although he expressed concerns about the cost.  Dr. 

Bruce did provide an estimate of the costs to JDCL.  His current estimate is based on his 

recent experience with the grout curtain at the McCook Quarry. 

(i) Exhibit 50A, Tab 1, Witness Statement of Dr. Carter, page 21; 

(ii) Evidence of Dr. Bruce, November 4, 2009, transcript, pages 8 and 179 - 
180 

405. Dr. Carter also raised the issue of "proof of concept".  It is not clear what he 

means by that since both the recharge system and grout curtains are well known and used 

technology, even though they have not been used together at a quarry.  No one provided 

any evidence to say they will not work together.  There is no reason why they would not.  

Mr. Hims has proposed a grout curtain in addition to recharge wells at the Duntroon 

Quarry as a contingency measure.  As a contingency measure, if it is needed it means the 
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primary mitigation measure has failed which means the grout curtain has not been 

"proven" at Duntroon.  What this really means is that there is confidence in the grout 

curtain.  Dr. Carter agreed that the 0.001 Lugeon (1x10 -8 cm/s) grout curtain modelled 

by Mr. Hims at Duntroon is feasible.  In the end, Dr. Carter gave the opinion that 

everything he is looking for to determine the "proof of concept" is now included in the 

AMP.  He agreed that whether this work should be done before a licence is issued or 

after, is a matter of policy, which is beyond his area of expertise.  Even though it is 

beyond his expertise, he did express the opinion in his reports and witness statements that 

it must be done before a licence is issued  One wonders why he expressed such an 

opinion in his witness statement and reports when he admits it is beyond his expertise. 

406. Mr. Naudts was called as an expert in grouting by the CCC.  JDCL objected 

to Mr. Naudts testifying because of his demonstrated and admitted bias.  The evidence 

demonstrating his bias, and the case law on bias, were fully canvassed during the hearing 

and will not be repeated in detail here.  However, it is submitted that his report and 

evidence, including his slides, lend further support to the argument that his opinion is 

biased and no weight should be given to his evidence.  Mr. Naudts overstated several 

things in his evidence, a sure sign of bias.  On slide 9, "Frequency of Failure of Grout 

Curtains", Mr. Naudts purports to come up with a time to failure of a grout curtain.  It 

was absurd for Mr. Naudts to supposedly do a "statistical" analysis on the basis of three 

failed projects when there are thousands of projects that have not failed.  If his analysis 

were correct, it would mean that every grouting job will fail, because Mr. Naudts only 



-  189  - 

2587558.1  

used failures for his analysis.  It should be noted both projects used for the analysis are 

Mr. Naudts' projects.  Yet he did testify that he has had successful projects but did not use 

them in his failure analysis. 

(i) Exhibit 296, slide 9; 

(ii) Evidence of Mr. Naudts, April 26 and 27, 2010. 

407. Mr. Naudts also included in his slides information on tests he had done 

recently and had not previously disclosed none of which appears to have been peer 

reviewed.  Mr. Naudts also included in his report and slides his opinions on water 

treatment, costs of operating quarries, prices for stone and financing costs, all outside his 

area of expertise.  Even though this evidence was not admitted, the fact that Mr. Naudts 

did this work and attempted to put it into evidence demonstrates that he was, and still is, 

an advocate, not an independent expert. 

(i) Exhibit 96, slide 13 and slides 48 to 53. 

408. Perhaps the evidence that shows best that Mr. Naudts is an advocate and 

not an independent expert is his evidence on slide 20 of Exhibit 296.  Mr. Naudts uses 

what he calls the "Gibson Equation" to show that a grout curtain with an average 

permeability of 10 Lugeons can still result in an inflow into the quarry of 3,000,000 to 

9,000,000 L/min. of water.  This would fill the fully excavated quarry in 1 to 3 days.  It 

represents 10 to 30 times the average flow of the Credit River, and Mr. Naudts did not 

even know if there is that much water in the aquifer around the quarry.  This is the type of 

"over the top" evidence one might expect from an involved party – which Mr. Naudts 

effectively is – not from an independent expert.  An expert is expected to base his or her 
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opinion on facts and reality, not musing based on some obscure equation.  Mr. Naudts 

undertook to provide a reference to the Gibson equation.  The only reference that has 

been given is to some course notes by Tison that is in a library in Belgium and Mr. 

Naudts did not provide a copy. 

409. In another calculation Mr. Naudts did he assumed a fissure looked like an 

oversized mailbox slot that was 2 cm. high and 2 m. wide that went right through the 

grout curtain into the quarry.  It also assumes that the fissure is straight and uniform and 

there is an unlimited supply of water, like a dam reservoir.  Again Mr. Naudts' evidence 

is not based on reality.  There is no evidence to suggest such fissures exist on the site and 

there is certainly no vast reservoir of water adjacent to the site.  Common sense and the 

descriptions by other experts about the nature of the fractured bedrock tells us this is 

totally unrealistic and is further evidence of Mr. Naudts' bias and advocacy. 

410. It is submitted that Mr. Naudts evidence should be completely disregarded 

and the evidence of Dr. Bruce and Dr. McCreath that a grout curtain can be installed 

successfully should be accepted.  In the end, their opinions will be backed up by the grout 

curtain trial segment installations in accordance with the AMP and the actual installation 

of the grout curtain is  self-verifying as described by Dr. Carter and Dr. Bruce.  If the 

grout curtain installation is not done successfully, the quarry will not proceed. 

(i) Exhibit 50a, Witness Statement and Documents of Dr. Carter, Tab 1, 
page 24, paragraph 93. 
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(C) Rock Stability and Engineering 

411. Dr. Dougal McCreath was qualified as an expert in geotechnical 

engineering and rock engineering with extensive experience in grouting.  Dr. McCreath 

was retained to review the rock engineering issues.  He identified the ones shown on slide 

25 of exhibit 102: the mining plan, the quarry walls, the rock pillars, the grout curtain and 

the "observational approach". 

(i) Dr. McCreath's Report, Exhibit 32, Tab 4. 

(ii) Evidence of Dr. McCreath, November 3, 2009, transcript, page 9. 

412. As noted on slide 26, the mining plan is essentially conventional.  Blasting 

has been adequately addressed as Golders acknowledged in 2008. 

(i) Evidence of Dr. McCreath, November 3, 2009, transcript, page 12. 

413. Dr. McCreath looked at the final periphery of the excavation to see if there 

are any stability issues.  Based on his work, including observing the walls at other 

quarries such as Milton and Acton that are in the same formation, Dr. McCreath's opinion 

is that there are no major problems evident.  As the quarry develops, the joints in the 

walls of the quarry will be mapped and information collected. 

(i) Evidence of Dr. McCreath, November 3, transcript, page 16. 

414. The next rock engineering issue Dr. McCreath considered was the stability 

of the rock pillars.  He reviewed the issues identified on slide 28 of Exhibit 102 , went 

through his analysis of the forces on the pillar and concluded that "the rock pillars which 

are intended to retain reservoir water will do so with a high factor of safety".  As Dr. 

McCreath notes on slide 33, Golder agrees. 
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(i) Exhibit 102, slides 28 to 33; 

(ii) Evidence of Dr. McCreath, November 3, transcript, pages 30 to 38. 

415. Dr. McCreath also looked at issues of the floor of the quarry buckling, 

wedge or block failures and the possible effects of high longitudinal stresses in the 

pillars.  On all of these issues Dr. McCreath is satisfied. 

(i) Exhibit 102, slides 34 to 40. 

(ii) Evidence of Dr. McCreath, November 3, 2009, pages 40 to 60. 

416. Based on his 40 years of experience and the grouting Dr. McCreath has 

dealt with on many projects, he is of the opinion that at 10 Lugeon curtain at this site is 

routinely achieved with modern grouting practices.  Dr. McCreath also looked at grouting 

from a rock engineering perspective.  Cement is basically ground up limestone that is 

reconstituted, so that grouting is basically putting  back into the limestone or dolostone, 

limestone or dolostone so it behaves very much like the rock.  In his opinion, with the 20 

m. buffer between the grout curtain and the face of the quarry, the particle velocity 

caused by blasting will be too small to crack the grout curtain.  Blast gases will also not 

harm the grout curtain.  Even if they did, the curtain can be repaired.  Dr. McCreath has 

no concerns about the longevity of the grout curtain.  There is no reason why it cannot 

last in perpetuity 

(i) Report of Dr. McCreath, Exhibit 32, Tab 4, pages 8 and 9; 

(ii) Evidence of Dr. McCreath, November 3, 2009, transcript, pages 62 to 71. 

(iii) Exhibit 102, slide 41. 
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417. Dr. McCreath finished his evidence in chief with comments on the 

observational approach which is fundamental to geotechnical projects.  It means 

maintaining flexibility in design and construction, monitoring to determine the effects of 

actual conditions on performance, having appropriate, previously anticipated solutions in 

place to respond to actual conditions if, as and when required.  The AMP incorporates 

this approach. 

(i) Exhibit 102, slide 42; 

(ii) Evidence of Dr. McCreath, November 3, 2009, pages 72 to 75. 

(7) ADAPTIVE MANAGEMENT PLAN AND IMPACT ASSESSMENT 

(A) Adaptive Management Plan 

418. Mr. R. Murphy, Ms. MacMillan and Mr. Goodban testified on a panel 

about the AMP and the Impact Assessment.  The outline of their evidence is in the slides, 

Exhibit 109.  Their evidence on the AMP is contained in Exhibit 34 and Ms. MacMillan's 

and Mr. Goodban's evidence on the impact assessment is contained in the Environmental 

Impact Assessment, 2000, Exhibit 28, the Environmental Impact Assessment Addendum, 

July 28, 2009, Exhibit 29.  Their witness statements are in Exhibit 30. 

419. An overview of the AMP is contained in Mr. R. Murphy's witness 

statement.  The mitigation measures will be implemented based on the comprehensive 

Adaptive Management Plan (AMP) developed for the Rockfort Quarry.  The actual 

engineering design of the mitigation measures is described in the October 2000 



-  194  - 

2587558.1  

Preliminary Design Report (PDR), Exhibit 33 and the July 2008 Water Resources 

Evaluation and Design Addendum (WRED) Exhibit 32as already reviewed.  The 

completion of the detailed engineering design and required approval of the engineered 

mitigation measures such as the groundwater recharge system, stormwater management, 

and grout curtain will be completed before they need to be constructed as described in the 

PDR and WRED Addendum and Sections 2.0 and 8.0 of the AMP.  Such approvals will 

include necessary approvals by the Ministry of the Environment (MOE) under the 

Ontario Water Resources Act (OWRA) and approvals by MNR as described in 

Section 8.0 of the AMP.  Mr. Hims agreed that it is standard practice for mitigation 

measures to be subject to the ARA Licence approval by MNR and the Permit To Take 

Water (PTTW) and Certificate of Approval ( C ofA) approval process by MOE. 

(i) Witness statement of Mr. Guoth and Mr. R. Murphy, Exhibit 30, Tab 5, 
starting at page 115. 

(ii) Evidence of Mr. R. Murphy, November 2, 2009; 

(iii) Exhibit 34, Updated AMP, pages 5, 53, 54, 56 and 100 to 110; 

(iv) Evidence of Mr. Hims, January 27, 2010, pages 59 to 60. 

420. The AMP is a system of design, implementation, performance monitoring, 

evaluation, and optimization/adjustment of mitigation measures and it is an integral 

component of the comprehensive plan for the Rockfort Quarry.  Adaptive management, 

also referred to as the "Observational Method", is a well established method of managing 

natural systems (e.g. ecological and geotechnical systems) where there is inherent 

variability or uncertainty in the conditions that will be encountered.  The adaptive nature 

of an AMP recognizes the uncertainty that results from variability and strongly 
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diminishes the risk of undesirable outcomes.  By its very nature, an adaptive management 

process is a precautionary approach in that it involves ongoing measurement and 

evaluation of results, which enables the detection of potentially undesirable changes, and 

proactive response or adjustment of the mitigation/management to avoid or mitigate such 

changes. 

(i) Witness statement of Mr. Guoth and Mr. R. Murphy, Exhibit 30, Tab 5, 
starting at page 115. 

(ii) Exhibit 4C, CBSES Part C, pages 4-1 to 4-5, 4-72 to 4-73, 4085 to 4097, 
Appendix T2; 

(iii) Exhibit 34, Updated AMP, pages 1, 7-10 and 111; 

(iv) Evidence of Dr. McCreath, November 3, 2009 

(v) Evidence of Mr. R. Murphy, November 5, 2009. 

(vi) Canadian Parks and Wilderness Society v. Canada (Minister of 
Canadian Heritage), [2003] 4 F.C. 672 at paras. 24, 101-107 (F.C.A.)  

(vii) Dufferin Aggregates, Re, 2005 CarswellOnt 2396 (Ontario Consolidated 
Hearings Board) Case No. 03-086 at paras. 97, 124-127, 151 (G. Harron, 
Chair, D. Martyn, Member) 

(viii) Spellman v. Ontario (Director, Ministry of the Environment), 2007 
CarswellOnt, 7915, 34 C.E.L.R. (3d) 83 at paras. 54, 66, 71, 75(Ontario 
Environmental Review Tribunal) (D.C. VanderBent, Vice Chair) 

(ix) Pembina Institute for Appropriate Development v. Canada (Attorney 
General) (2008), 80 Admin L.R. (4th) 74 at paras. 32-34, 55-56, 60 (F.C.) 

421. The AMP for the Rockfort Site is based on progressive, proactive, and 

protective implementation of the mining plan and mitigation measures which were 

developed based on a sound understanding of the water and ecological systems in the 

area.  The AMP builds in specific confirmatory milestones, and rigorous 'checks and 

balances'.  It includes requirements to implement and demonstrate mitigation 

performance before the mitigation components are needed as well as comprehensive 
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ongoing monitoring for early identification of any concerns and detailed reporting.  If 

mitigation objectives are not being achieved, response actions must be promptly 

implemented to rectify the situation and extraction must cease or adapt to meet the 

objectives.  All these aspects are subject to ongoing agency review and approval by MNR 

(plus MOE and DFO as appropriate).  This approach ensures that predetermined 

mitigation objectives and superior overall mitigation results are achieved through a 

transparent process that is protective of all water resources and related ecological 

features, including water supplies, creeks, and wetlands. 

(i) Witness statement of Mr. Guoth and Mr. R. Murphy, Exhibit 30, Tab 5, 
starting at page 115 to 116. 

422. The Rockfort Site characterization and proposed development of the 

Rockfort Quarry are consistent with the findings and recommendations of the 

Comprehensive Broader Scale Environmental Study completed for Resource Area 9-A by 

the JDCL project team (CRA et al., March 2008). 

(i) Witness statement of Mr. Guoth and Mr. R. Murphy, Exhibit 30, Tab 5, 
starting at page 116. 

(ii) Ex 4C, CBSES Part C, Section 4.2.5, Appendices T.1 and T.2; 

(iii) Ex 32, Water Resources Evaluation and Design Addendum, pages 1-2 

423. Based on the foregoing, Mr. Guoth and Mr. R. Murphy  concluded that the 

proposed Rockfort Quarry can be developed with minimal influence on water resources 

and natural features in the area surrounding the Site, using the proposed mining plans and 

mitigation measures implemented in accordance with the AMP. 

(i) Witness statement of Mr. Guoth and Mr. R. Murphy, Exhibit 30, Tab 5, 
starting at page 116. 
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424. The AMP is a very comprehensive document which  has gone through 

several iterations over the years.  The version that is before the Board was updated in 

May 2009 to take into account comments made by the peer reviewers and the MNR.  A 

significant addition to the May 2009 version is the milestones (staged approvals) 

requiring MNR approval before quarrying can proceed any further.  This includes the 

staged approval Mr. Hims had stated would be an appropriate way of proceeding and the 

procedure requested by D. Carter: 

And this is the type of work steps that we've been hoping for for 10 years.  In fact, 
it is my opinion that Milestone 1 constitutes the rational conclusion of the site 
characterization that was initiated by Mr. Danhoed in 1999 that we discussed in 
our August 1999 field visit and hoped we'd see reported in the 2008 submissions. 

(i) Evidence of Mr. R. Murphy, November 23, 2009; 

(ii) Exhibit 32, Updated AMP pages 100 – 110 and Figure 8.1; 

(iii) Evidence of Mr. Hims , January 27, 2010, transcript pages 32 – 34, 55, 
57 and 142; 

(iv) Evidence of Dr. Carter, January 27, 2010, pages 34-35 and 160-161. 

425. Mr. Hims, Dr. Carter, Mr. Blackport and Mr. Sharp all agreed that an AMP 

is appropriate for the quarry.  Reservations about the AMP related to the issues raised 

earlier, the timing of additional work to be done.  Mr. Hims has assisted in preparing  an 

AMP for Duntroon (Exhibit 203).  As can be seen it is set up much the same as the one 

for Rockfort, but is far less detailed and does not include staged approval milestones as 

Mr. Hims recommended for Rockfort..  It is proposed that the details be worked out after 

the licence is issued for Duntroon. 

(i) Evidence of Mr. Hims and Dr. Carter, as per paragraph 192; 

(ii) Evidence of Mr. Hims, January 27, 2009 pages 39 and 78; 
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(iii) Evidence of Mr. Blackport , February 18, 2010, page 46. 

426. Mr. Greig, who was qualified as a systems ecologist specializing in an 

Adaptive Management, testified on behalf of the CCC.  It is submitted that Mr. Greig's 

criticisms of the AMP should be given no weight since the AMP is not within his area of 

expertise. 

427. As stated when Mr. Greig was being qualified, he is accepted as an expert 

in his field, but his evidence demonstrates that his expertise is irrelevant to the AMP for 

the Rockfort Quarry.  The AMP may not be in full accord with Mr. Greig's use of the 

phrase Adaptive Environmental Management, since his use of Adaptive Management and 

expertise are in management of natural systems such as forests, fish stocks, etc. through 

an experimental process.  He acknowledged in his Report and evidence that he has no 

expertise in hydrogeology and ground water mitigation engineering.  Mr. Greig's practice 

of Adaptive Management involves conducting experiments to see which management 

method works best and in fact Mr. Greig identified that in order for his approach to be 

successful, there should be impacts to the natural environment.  The AMP at Rockfort is 

not an experiment and is designed to protect against negative impacts. 

(i) Peer Review of the Rockfort Quarry Adaptive Management Plan by Mr. 
Greig, Exhibit 117, Tab 2, pages 29 and 30. 

(ii) Evidence of Mr. Greig, April 30, 2010. 

428. Mr. Greig agreed at the end of his cross-examination that he was not in a 

position to comment on the feasibility or efficacy of the mitigation measures, including 

the AMP, for the Rockfort Quarry.  The issue is whether the mitigation measures work, 
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and the answer to that is with the technical expertise which is not him.  Furthermore, Mr. 

Greig went through the May 2009 AMP, the document upon which JDCL relies, but not 

in great detail. 

(i) Evidence of Mr. Greig, April 30, 2010 

429. The JDCL AMP panel comprised of Mr. R. Murphy, Ms. MacMillan, and 

Mr. Goodban reviewed the AMP in detail in their evidence.  It is summarized in the 

slides that are Exhibit 109.  The important aspects will be highlighted in this argument. 

430. The AMP is more comprehensive and contains more detail than the 

traditional monitoring programme for quarries.  A number of comments and requests 

from agencies have been incorporated into the AMP.  This led to more details in AMP as 

well as additional safeguards.  Disincentives to not operate in an inappropriate manner 

have been added such as the requirement to stop quarrying.  There is vastly more 

monitoring being conducted, there is more information about targets and response actions 

and extensive details on phasing for implementing the quarry and mitigation measures 

throughout the life of the quarry and lake filling period.  Milestones, or staged approvals 

are now incorporated in the AMP.  There is a section on reporting requirements and the 

operator's role and responsibilities (i.e. staffing). 

(i) Evidence of Mr. R. Murphy , November 5 and 23, 2009. 

(ii) Exhibit 109. 

431. The AMP sets out what is expected by the operator so that all parties know 

what is expected and when.  It makes the licencee more accountable for the clearly 



-  200  - 

2587558.1  

defined requirements.  Importantly, the AMP recognizes the variability up front and 

provides the structure to deal with it. 

(i) Evidence of Mr. R. Murphy, November 5, 2009. 

432. Figures 8.1 8.2a, 8.2b and 8.3 of the AMP set out in chart form the key 

elements of the AMP (Exhibit 34).  Figure 4.3 is the Response Action Chart for the sentry 

wells. 

433. Looking first at Figure 8.2a, once a licence is issued, there will be a three 

year pre-extraction phase during which baseline data will be collected, the geologic and 

hydrogeologic models with be confirmed and refined as necessary and mitigation 

implementation planning will take place.  Additional investigation will be done by 

installing sentry wells, including nested and inclined wells, background wells, coring, 

downhole videoing and packer testing, among others.  The full list of activities is set our 

on Figure 8.2a and in the AMP, section 8.2.1, pages 104 - 105. 

434. Under Milestone 1, this work must be approved by MNR before quarrying 

can start in Phase 1.  JDCL will pay for an independent peer reviewer if one is retained 

by the MNR.  The reports will be made available to the municipal agencies who can 

provide comments to the MNR.  As can be seen from the requirements the MNR 

requested to the AMP, the MNR does consider comments received from the 

municipalities.  Installation of water treatment systems is also required as part of 

Milestone 1. 

(i) Evidenced of Mr. R. Murphy, November 23, 2009; 
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(ii) Exhibit 34, Updated AMP, pages 102 and 104 – 105. 

435. Once Milestone 1 is approved, quarrying can begin in Phase 1.  Figure 8.2a 

and section 8.2.2 detail the activities and objectives during Phase 1.  During Phase 1, the 

groundwater recharge system is to be proven functional and effective to the satisfaction 

of the MNR.  MNR's assessment may include an independent peer reviewer retained by 

MNR and paid for by JDCL.  This is Milestone 2, which must be approved by MNR 

before quarrying can continue into Phase 2. 

(i) Evidence of Mr. R. Murphy, November 5 and 23, 2009; 

(ii) Exhibit 34, Updated AMP, pages 102 and 105 – 106. 

436. A second Milestone, Milestone 3, must also be met and approved by MNR 

before extraction can begin in Phase 2.  This is referred to as the Phase 2 Pre-Extraction 

Report in section 8.2.3 on page 107 of Exhibit 34.  This requires the monitoring and 

characterization information submitted under Milestone 1 to be updated, operating 

mitigation target levels to be established and any necessary modifications to the AMP to 

be identified and be satisfactory to MNR.  The AMP details how target levels are to be 

set and Mr. R. Murphy described this in his evidence.  Mr. Sharp raised a concern about 

the setting of the target levels in his witness statement.  By the time he testified he had 

reconsidered his position and withdrew his concerns. 

(i) Evidence of Mr. R. Murphy, November 5 and 23, 2009; 

(ii) Evidence of Mr. Sharp, February 1, 2010; 

(iii) Exhibit 34, Updated AMP, pages 102 and 107. 
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437. During Phase 2 of extraction, the pilot grout curtain will be implemented.  

The monitoring required by the AMP will continue, the models will be validated and the 

detailed design of the grout curtain will be completed.  Of significant note is that a 

determination will be made whether grouting under induced flow conditions is viable.  

Contrary to Mr. Naudts' evidence, grouting will not take place under flow conditions 

unless it has high viability.  If grouting under flow conditions has low viability, the first 

phase of the grout curtain will be installed prior to the commencement of quarrying in 

Phase 3 consistent with the detailed grout curtain design.  The detailed design will 

include the necessary timing for the grout curtain installation, including the extent 

required prior to Phase 3 extraction.  All of this is subject to MNR approval as part of 

Milestone 4.  No quarrying in Phase 3 will occur without the MNR approval.  MNR's 

assessment may include an independent peer review retained by MNR and paid for by 

JDCL. 

(i) Exhibit 34, pages 102, 107 and 108; 

(ii) Evidence of Dr, Bruce, November 2, 2009; 

(iii) Evidence of Mr. R. Murphy, November 2, 5 and 23, 2009. 

438. Except for increasing the capacity of the reservoir in Phase 1 if necessary, 

prior to site preparation for Phase 4, the combined operation of the groundwater recharge 

system and grout curtain for a full-depth extraction in Phase 3 is to be proven functional 

to the satisfaction of MNR and the necessary mitigation measures for the commencement 

of Phase 4 must be implemented and demonstrated to be functional and effective as part 
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of Milestone 5.  As with other Milestone's the MNR can retain a peer reviewer at JDCL's 

expense. 

(i) Exhibit 34, pages 103 and 109 and Figure 8.2b; 

(ii) Evidence of Mr. R. Murphy, November 2, 5 and 23, 2009. 

439. Prior to bedrock extraction in Phase 5B, the lake levels, hydraulic controls 

and buttressing details for the long-term rehabilitation plan will be confirmed and 

appropriate post-extraction mitigation, rehabilitation, rehabilitation implementation and 

monitoring plans will be established to the satisfaction of the MNR, which may retain an 

independent peer reviewer at JDCL's expense. 

(i) Exhibit 34, pages 103, 109 and 110 and figure 8.2b. 

440. In addition to these staged approval milestone requirement, the AMP 

describes ongoing reporting requirements to provide information to the agencies in an 

effective and transparent manner.  These requirements include: notifications in 

accordance with the Response Action Chart (Figure 4.3 of the AMP), making monitoring 

data available on –line for the agencies on a daily basis, comprehensive annual reporting 

and 5-year reviews of the mitigation and AMP performance.  MNR will be responsible 

for determining the adequacy of this reporting. 

(i) Exhibit 34, Updated AMP, pages 38 – 41 and 92 – 97; 

(ii) Evidence of Mr. R. Murphy, November 5 and 23, 2009. 

441. The timeline for everything in the AMP is set out in the Gantt charts at 

Figures 8.1 and 8.3 of Exhibit 34. 
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442. A key component of the AMP is the monitoring programme.  The AMP 

monitoring programme is divided into the "protection" and "supplemental" monitoring 

components.  The protection components of the AMP relate to monitoring parameters 

that directly relate to ensuring the protection of the water resources features.  The 

supplemental components relate to the collection of additional information to allow for 

proper operation, development and evaluation of the mitigation measures. 

(i) Evidence of Mr. R. Murphy, November 5, 2009; 

(ii) Exhibit 34, Updated AMP, pages 23-27. 

443. The AMP and its monitoring programme are comprehensive in nature and 

address all aspects pertaining to water resources protection, including: water quantity 

(water levels, water flows, water budget), water quality, water supply, ecology, fluvial 

geomorphology, fill importation and geotechnical (protection of the grout curtain). 

(i) Evidence of Mr. R. Murphy, November 5, 2009; 

(ii) Exhibit 34, Updated AMP. 

444. The Water Resources Protection Monitoring Network is illustrated on 

Figure 4.1 (a large copy is Exhibit 111) of the AMP.  As can be seen the monitoring to be 

done is be very extensive.  Monitoring requested by DFO for the fisheries is included, as 

have suggestions of peer reviewers.  Questions have been raised about no sentry wells 

being installed along the majority of the eastern part of the property.  The sentry wells are 

specifically related to the operation and performance of the recharge system.  Since the 

recharge system is not planned to be installed along the majority of the eastern part of the 

cite, there only one sentry well along the east side.  However, numerous supplemental 
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monitoring wells will be located to the east to monitor any impacts to the east.  Recharge 

wells to the east are a contingency measure if necessary. 

(i) Evidence of Mr. R. Murphy, November 5, 2009; 

(ii) Evidence of Mr. Goodban, November 23, 2009; 

(iii) Exhibit 34, pages 29-31, 46, Table 4.2 (3 pages) and Appendix I; 

445. An extensive Supplemental Mitigation Monitoring Network is also 

planned.  The details of this are shown in Figure 5.1 of the AMP.  Details of the 

monitoring are set out in section 5.0 and summarized in Table 5.1 of the AMP. 

446. The supplemental monitoring programme includes water, ecology, fill 

import quality and geotechnical components related to the mitigation and protection of 

water resources as described previously.  The findings of these monitoring programmes 

will assist in the analysis of short- and long-term trends to assist in both the ongoing 

operations and the long-term planning.  The information from these monitoring 

components will be reported along with the other information as described in Section 6.0 

of the AMP. 

447. Mr. R. Murphy described the plans for protecting water supplies that are 

incorporated into the AMP.  These plans protect both water quantity and quality aspects.  

Water supply quantities (i.e. well yields) are protected by maintaining groundwater levels 

or limiting drawdown at the well locations through the use of the recharge system and 

grout curtain.  In the event of impacts (e.g. as may occur in the case of a shallow dug well 

in an area of drawdown), the Licensee will restore the water supply (e.g. by deepening or 
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replacing the well).  There is limited potential to adversely impact water quality; 

however, some increase to the existing risk of bacteria impacts to groundwater may occur 

downgradient of the recharge system and the Licensee shall provide for the installation 

and maintenance of in-home treatment systems in the associated zone as defined in the 

AMP.  There is monitoring to ensure supplies are appropriately protected.  There is also a 

defined complaint response procedure that requires prompt action, the temporary supply 

of water if necessary while conditions are being evaluated, and requires any complaints to 

be resolved to the satisfaction of the Landowner or, in the case of a dispute, the Ministry 

of the Environment.  JDCL is responsible to restore or replace any water supply impacted 

by the quarry such that it is suitable for its typical use and pay associated costs.  There 

has been no disagreement with proposed plan to protect water supply wells raised in 

evidence.  Some concerns were expressed related to statements about potential chemical 

grout contamination but these concerns are unfounded as addressed in the engineering 

evidence described previously herein. 

(i) Evidence of Mr. R. Murphy, November 9, 2009 

(ii) Ex 109, AMP Presentation, Slide 35 

(iii) AMP, Sections 4.3, 5.3, and 8.3.1 (bullet 3), and Appendix A 

(iv) Ex 32, Water Resources Evaluation and Design Addendum, pages 13-15 

448. Parties opposing the quarry have raised the issue of access to property not 

owned by JDCL for the purposes of monitoring.  They argue that since JDCL does not 

have guaranteed access, the quarry should not be approved.  Many of the sentry wells and 

other monitoring wells are on the Rockfort site and other property owned by JDCL to the 
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north of the site.  While monitoring on private property is optimal, there are other 

alternatives which must be agreed upon with MNR and in some cases DFO.  Some 

alternatives include municipal road allowances. It is submitted that the issue of access is 

just a red herring.  Many private property owners have provided access for monitoring 

that has already taken place.  The neighbours have a genuine interest in protecting the 

environment and once can assume they will continue to give access for that purpose.  Mr. 

Rowley, one of the participants whose lands are immediately to the east of the quarry, 

commented that if the quarry is approved access to his property for monitoring may be 

required for 80 years.  Of note is that Mr. Rowley did not state he would not allow such 

monitoring.  If private property owners do not allow access for monitoring purposes, 

permission could be secured from the municipalities to allow the installation of 

monitoring wells on their road allowances.  There is no reason not to, subject to JDCL 

entering into an appropriate agreement.  Mr. Hims testified that the AMP for Duntroon 

contemplates access to private and municipal properties for monitoring, some of which 

has not yet been obtained.  In his experience, such access is normally granted.  After 

locating documents overnight (February 17 to 18, 2010) Mr. Blackport acknowledged 

that he and DFO were informed of the planning for alternative off-site monitoring 

location if necessary, prior to DFO making their determination on the Rockfort Quarry in 

2003. 

(i) Evidence of Mr. R. Murphy, November 5 and 23, 2009; 

(ii) Evidence of Mr. Strong, January 11, 2010; 

(iii) Evidence of Mr. Hims , January 27, 2010, transcript pages 78-80; 
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(iv) Evidence of Mr. Blackport, February 17, pages 172-181 and February 
18, pages 6-7; 

(v) Exhibit 34, Updated AMP, Table 4-2. 

449. The AMP, and Mr. R. Murphy's evidence set out how targets for the sentry 

wells will be set.  They will be based on average conditions and will be adjusted 

periodically, all with the approval of the MNR.  Mr. R. Murphy also explained peak 

shaving which allows extra water to be stored during the spring freshet since there will be 

plenty of surface water to protect the natural features during that time of the year.  The 

impact will be insignificant and in addition to JDCL's ecologists, both DFO and MNR 

have accepted the spring peak level reduction (peak shaving) plan.  DFO is responsible 

for protecting the fisheries and MNR the wetlands. 

(i) Evidence of Mr. R. Murphy, Ms. MacMillan and Mr. Goodban, 
November 5, 2009. 

(B) Impact Assessment 

450. Ms. MacMillan and Mr. Goodban gave their opinion on the potential 

impacts from the quarry on the natural features.  Ms. MacMillan and Mr. Goodban 

testified that with AMP they are satisfied that no negative impact to natural environment 

will occur.  They concluded this without Appendix I in the May 2009 AMP.  With 

Appendix I there are even more assurances that there will be no negative impact. 

(i) Evidence of Mr. Goodban and Ms. MacMillan, November 23 and 24, 
2009. 

451. In their evidence Ms. MacMillan and Mr. Goodban reviewed all of the 

features around the site, testified about the predicted impact to the feature and opined that 
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there would be no negative impact.  There will be no HADD and no los of feature or 

function on the wetlands.  Their initial opinions were based to some degree on the 

predictions of the model with supporting input and explanation from CRA, but in the end, 

their opinions rest on the AMP and the monitoring.  It is the AMP and monitoring 

required by the AMP that will ensure the protection of the natural features, not the model.  

If the mitigation measures cannot be demonstrated to work as part of the Milestones, then 

the quarry does not proceed. 

(i) References to Evidence 

452. Ms. MacMillan's and Mr. Goodban's initial opinions were given without the 

inclusion of Appendix I which was added at the request of MNR after considering 

comments by other parties.  Appendix I requires the maintenance of spring inundation 

and appropriate hydroperiods so that the wetlands remain wetlands, contrary to Mr. 

Sampson's assertions (based on his own analysis of the groundwater contours predicted 

by the model and ignoring the groundwater interpretation and memos provided by CRA 

and in the absence of supporting evidence from CVC's retained hydrogeologist Mr. 

Blackport), and water remains in the wetlands for the amphibian breeding periods. 

(i) Exhibit 34, Appendix I. 

453. As can be seen from Figure 4.3 of the AMP, referred to as the "Stop Light" 

chart, if the water levels in the sentry wells are not maintained at the target levels, action 

will be taken, all as spelled out in the AMP.  If the water level falls below the historic 

low, extraction that results in further dewatering in the affected area is stopped 

immediately.  The AMP in Duntroon permits operating in the "red zone" for one week.  
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Extraction also ceased in the area that results in further dewatering in the affected area if 

a sentry well is in the "yellow zone" for 8 weeks.  Repeated incursions into the "yellow 

zone" result in the 8 week period becoming progressively shorter. 

(i) Exhibit 34, Figure 4.3; 

(ii) Evidence of Mr. R. Murphy, November 5, 2009. 

(iii) Evidence of Mr. Hims, January 27, transcript, page 66. 

454. In addition to the requirements for MNR approval related to the 

requirements of the AMP, the AMP forms part of the ARA Site Plans and any 

modifications of the AMP will require written approval by MNR. 

(i) Exhibit 34, Updated AMP, page 10. 

455. Mr. Mirek Sharp, an ecologist, called as a witness by the Region of Peel, 

gave his opinion on the impacts on the natural environment by the proposed quarry.  Mr. 

Sharp was only retained in late 2008 and provided a draft report on December 20, 2008 

and a final report on January 30, 2009.  He provided an additional report on March 3, 

2009 after consultations with consultants for JDCL and a site visit. 

(i) Exhibit 53, Witness Statement and Peer Review Documents of Mirek 
Sharp. 

456. Mr. Sharp agreed with many of the findings of JDCL's consultants: 

(a) While he initially opined that responses to water levels falling below 
target were not stringent enough, in evidence Mr. Sharp withdrew 
that criticism so he is now ok with the provision in the AMP for 
targets; 

(i) Exhibit 53, Tab 1, Witness Statement, page 8. 



-  211  - 

2587558.1  

(b) If the impact assessment is accurate and the proposed mitigation 
measures and AMP works, the impacts to fisheries adjacent to the 
site appear to be acceptable; 

(i) Exhibit 53, Tab 1, Witness Statement, page 11. 

(c) The impacts to birds are acceptable; 

(i) Exhibit 53, Tab 1, Witness Statement, page 11. 

(d) Minor shifts in vegetation in wetlands that may include the 
occurrence of more upland species in areas that are currently 
dominated by non-obligate wetland species are acceptable; 

(i) Exhibit 53, Tab 1, Witness Statement, page 11. 

(e) Impacts to amphibians in northwest wetland after rehabilitation, with 
a shortening of the hydroperiod by 1 to 3 weeks are likely negligible; 

(i) Exhibit 53, Tab 3, January 30, 2009 Report, page 5; 

(ii) Evidence of Mr. Sharp, February 1, 2010. 

(f) If the spring inundation and hydroperiod are maintained then 
generally, there will be not impact in the wetlands.  Wetland species 
will be maintained and wetland boundaries will be maintained,; 

(i) Evidence of M. sharp, February 1, 2010 (Cross-examination). 

(g) Mr. Sharp agrees that if the Jefferson Salamander pond dries out a 
week earlier there is likely no impact. 

(i) Exhibit 53, Tab 5, March 3, 2009 letter, page 4, paragraph 5; 

(ii) Evidence of Mr. Sharp, February 1, 2010 (cross examination). 

457. The primary concern of Mr. Sharp seems to be a concern about the model, 

an area not within his expertise.  He relies on the concerns raised by Mr. Hims about the 

model to express an opinion that he cannot say there will be no unacceptable impacts to 

the wetlands and their features and functions.  His concern about risk and uncertainty is 
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based entirely on his concern about the model.  He was also concerned about Appendix I 

of the AMP because it does not have the level of detail he would like. 

(i) Evidence of Mr. Sharp, February 1, 2010 (before lunch). 

458. In his witness statement Mr. Sharp, like several other witnesses called by 

the opponents, raised an issue about impacts from a "partial failure" or "substantial 

failure" or "substantive failure".  None of the witnesses, including Mr. Sharp could define 

what this means apart from talking about the impacts from an unmitigated quarry.  Mr. 

Sharp could not explain what part of the mitigation measures could partially fail.  He has 

no expertise in the mitigation measures. 

459. In cross-examination Mr. Garrod's opening statement was read to Mr. Sharp 

and he was asked if he agreed: 

Mr. Sharp provided his updated peer review comments on March 3,  2009.  The 
degree of impact on natural environment features and functions depends to a 
large extent on whether or not the proposed engineering and mitigation systems 
are able to function sufficiently to prevent adverse groundwater impacts that 
would otherwise affect those features and functions.  Without  these measures 
functioning properly for many decades, the impacts of the  proposed quarry on 
the natural environment would be unacceptable. Madam Chair, I think that's 
probably fairly self-evident.  As you've heard, there are no significant features on-
site.  The off-site ones that depend on water, their livelihood depends on that 
water, if the mitigation measures don't properly work then obviously they're at 
risk.  And vice-versa, if the mitigation measures do work they will probably be 
fine. 

(i) Transcript from September 16, 2009, page 105 to 106. 

460. Mr. Sharp did not quite agree, but did agree that the features overall will 

probably be fine but that there will be impacts on specific features even if the mitigation 

measures work.  He admitted he did not know that but there would be benefit to 
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additional work.  Mr. Sharp agreed whether additional work should be done before a 

licence is issued or after is a matter of public policy. 

(i) Evidence of Mr. Sharp, February 1, 2010 (cross-examination). 

461. He nevertheless expressed an opinion about it being done before licensing 

to facilitate review by agencies.  He also saw not reason why field trials could not be 

done before the issuance of approvals.  This is clearly beyond his expertise since he has 

no idea what is involved in a field trial of the recharge system and grout curtain. 

(i) Exhibit 53, Tab 1, Witness Statement of Mirek Sharp, page 12. 

462. Mr. Sharp misses the point that the AMP does not rely on the model – it 

relies on monitoring to ensure no impacts.  The AMP requires that the spring inundation 

and hydroperiods be maintained.  That will be monitored.  In those circumstances, Mr. 

Sharp agrees there will not be an impact to the wetlands. 

463. Four witnesses, three of whom are employees of the CVC, were called by 

the CVC to testify about the AMP and the impacts on the natural environment.  The first 

witness was Mr. Ray Blackport whose evidence has been described already. 

464. Scott Sampson, an ecologist employed by CVC also testified about impacts 

to wetlands and amphibians.  Where his evidence conflicts with that of Mr. Goodban and 

Ms. MacMillan, it is submitted the evidence of Mr. Goodban and Ms. MacMillan should 

be preferred.  First of all, Mr. Sampson's evidence is it is out of date.  He did not take into 

account the changes to the May 2009 AMP even though the Board amended the schedule 
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to give the other parties additional time to review the May 2009 AMP and submit 

supplementary witness statements.  None of the opposing parties' witnesses did so, 

including Mr. Sampson.  His evidence therefore did not incorporate the changes to the 

AMP including Sections 4.2 and 5.7 and Appendix I, which he looked at only "generally, 

which were specifically included to enhance the protection of the wetlands and 

amphibians that were the subject of Mr. Sampson's evidence.  MNR, which is responsible 

for the wetlands, not CVC, is satisfied with the May, 2009 AMP.  In these circumstances, 

Mr. Sampson's evidence that the wetlands and amphibians are at risk is not credible and 

should be rejected by the Board. 

(i) Evidence of Mr. Sampson, February 22, 2010, morning and after lunch 
break; 

(ii) Witness Statement of Mr. Sampson, Exhibit 234, Tab 3, pages 2 and 3 

465. Furthermore, Mr. Sampson's evidence is flawed in several other aspects.  In 

coming to his opinions he relied on the advice given to him by Mr. Blackport and another 

hydrogeologist  employed by CVC who was not called as a witness at the hearing.  

Although Mr. Sampson purported to rely on Mr. Blackport with respect to hydrological 

impacts on wetlands, Mr. Blackport testified that he did not know how much of the water 

in the wetlands is controlled by surface water and ground water. 

(i) Evidence of Mr. Blackport, February 17, 2010, transcript, page 147. 

466. Much of Mr. Sampson's analysis was done only three weeks before he 

testified.  One can only speculate why it was done so late in the day when the CVC Board 

took a position on the application almost a year before Mr. Sampson testified. 
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(i) Evidence of Mr. Sampson, February 22, 2010,  

467. Mr. Sampson testified that in his opinion an impact of the quarry will be 

that some of the wetlands would become non-wetlands because of the predicted drop in 

the groundwater level below the wetlands.  This is the analysis that was done three weeks 

before he testified.  This analysis is flawed for several reasons.  First and foremost it does 

not consider Appendix I which requires the hydroperiod and spring inundation to be 

maintained.  The consequence of this is that there will always be water in the wetlands 

every year, precluding the wetlands from drying out to the point that they are no longer 

wetlands; there will always be wetland soils and wetland vegetation in these features.  

Mr. Sampson did agree that what maintains a wetland is the cycle of saturation in the 

spring and the fall.  By maintaining the hydroperiod and spring inundation, amphibians 

will be able to reproduce as they always have in what are mainly highly altered and 

changing habitats.  In this case, Mr. Goodban has far more training and experience than 

Mr. Sampson and his evidence should be preferred.  Mr. Sampson also failed to 

recognize that water table elevations are actually above ground surface elevations in the 

spring, meaning that groundwater is discharging to the wetlands. 

(i) Evidence of Mr. Sampson, February 23, 2010. 

468. There were many things that Mr. Sampson did not know about the wetlands 

on which he was opining: 

(a) He did not know whether surface water was most important in 
feature F2, Northwest wetland; 
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(b) He did not know how many plants there were of any of the obligate 
wetland species in the Northwest wetland even though he expressed 
concern about them; 

(c) He did not know if feature F6, the Northeast wetland would be 
impacted by drawdown of the ground water; 

(d) He did not have the ability to determine from topographical maps 
and groundwater levels whether the groundwater levels were above 
the bottom surface of the wetlands, yet he was prepared to say that 
wetlands could become non wetlands; 

(e) He did not know if the monitor at OW 31 is a minipiezometer and he 
did not know if it was connected to a feature. 

(f) Mr. Sampson said in his witness statement, page 11, that once water 
levels fall below the seasonal lows, extraction would not stop.  He is 
wrong demonstrating his lack of knowledge on a fundamental 
feature of the AMP. 

(i) Evidence of Mr. Sampson, February 22 and 23, 2010. 

469. Throughout Mr. Sampson's evidence and witness statement he ventured 

into areas not his expertise, particularly hydrogeology.  For example, on the slide on 

Feature F8 – East Wetland, Mr. Sampson talked about the surface-groundwater 

connection and where the discharge is the greatest.  In cross-examination, Mr. Sampson 

said he did not speak to a hydrogeologist about this but agreed is a hydrogeological 

question.  When Mr. Sampson was cross-examined about his claims that drawdown will 

affect the wetland he admitted that one had to know the water level before the drawdown, 

to determine if the drawdown would affect the wetland.  When Mr. Sampson was taken 

to figures to demonstrate that in the worst case water levels were 2m above the bottom of 

one of the wetlands, he stated the issue was beyond his expertise.  Even though Mr. 
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Sampson agreed that the issue is important to determine the impact on the wetlands, he 

did not consult a hydrogeologist. 

(i) Evidence of Mr. Sampson, February 23, 2010, just after start. 

470. On several points Mr. Sampson overstated his position.  For example, on 

slide 7 (Provincial Policy Statement (1997), last point, Mr. Sampson states  that "these 

features and their ecological functions will be impacted …".  In his witness statement he 

said may.  In cross-examination, Mr. Sampson stated that there is not enough information 

to say there will or there won't be, but there is a risk.  Mr. Sampson also overstated his 

position with respect to the slide "CVC Assessment".  On the slide Mr. Sampson claims 

that non-wetland site conditions will be created over an extended period (~80 yrs).  On 

cross –examination, Mr. Sampson could not justify this opinion.  He has no basis for it 

especially when he admits that saturation in the fall and spring maintain a wetland and 

the evidence is that the wetlands will still be inundated in the spring and still have water.  

They may be just slightly drier at some periods in the year, depending on the year. 

(i) Evidence of Mr. Sampson, February 23, 2010. 

471. When Mr. Sampson's evidence is considered as a whole, it is submitted that 

very little or no weight should be given to it. 

472. Mr. Robert Morris an aquatic biologist and ecologist, an employee of CVC 

testified on behalf of CVC.  CVC referred the original 1998 application to DFO because 

CVC thought there would be a HADD; the original 1998 application did not include an 

AMP.  The AMP was developed for the 2000 submissions and the EIA was updated at 
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that time.  After discussions with DFO and Mr. Blackport who was retained by DFO at 

the time, the AMP was modified and refined to add additional aspects, including seferal 

"feature specific" monitoring wells  to address DFO's issues.  DFO then issued its Letter 

of Advice (December 3, 2003) stating that: 

"Based on our review of the Plans we do not believe that a HADD will likely result 
from your proposed works or undertaking". 

(i) Exhibit 32, Tab 2; 

(ii) Evidence of Mr. Morris, February 23, 2010; 

(iii) Exhibit 34, Updated AMP, Appendix B.1, Letter from DFO to JDCL 
dated December 3, 2003. 

473. After the July, 2008 AMP was released, CVC then attended meetings with 

DFO, without JDCL, even though JDCL wanted to attend at which time CVC presented 

its case that there would be potential  HADD since the risk of the project to fish would be 

high.  Mr. Morris' rationale as to why he thought there would be HADD based on new 

information collected since DFO's original Letter of Advice is set out in his letter to DFO 

dated August 14, 2008, Exhibit 240.  DFO disagreed and confirmed its original position 

after the first meeting with CVC, as stated in an e-mail to Ecoplans Limited of 

December 12, 2008: 

"Fisheries and Oceans Canada met with the Credit Valley Conservation on 
December 17th, 2008 to discuss fisheries issues regarding the Rockfort Quarry.  
Based on this discussion, DFO has decided that the current Letter of Advice 
dated December 3, 2003 still stands". 

474. Under cross examination, Mr. Morris agreed that this assessment assumed 

the AMP would not work entirely, and that DFO had indicated that there was in fact no 

new information that would change their initial opinion and if anything, the conclusion 
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was more solid and the risk reduce given the additional information.  Mr. Morris 

provided a second email dated January 28, 2009, that laid out further rationale regarding 

certain stream reaches as to why he thought there would be potential HADD (Exhibit 24).  

When CVC met a second time with DFO to further review Mr. Morris' concerns, CVC 

management was present.  

475. Under cross, Mr. Morris agreed that most of the issues and rationale he laid 

out to and discussed with DFO were considered by DFO during their analysis and 

determination that HADD was not likely.  These considerations included addressing both 

direct and indirect fish habitat and both warm and coldwater fisheries, hydroperiod/flow 

duration, impacts from both a reach and an overall or cumulative perspective, both 

drawdown concerns, refuge habitat, and groundwater/AMP related issues around the 

model, recharge and demonstration of mitigation.  

476. Nowhere in the CVC Staff  Report does CVC mention these meetings with 

DFO or that CVC presented their arguments in detail in writing to DFO, with follow up 

meetings to discuss and review their issues twice, nor the outcome of both of those 

meetings that DFO's position was that the risk of the project on fish and fish habitat was 

low. 

477. Under cross examination, Mr. Morris agreed that he is not taking a position 

on or disputing DFO's position that there will be no HADD.. 

(i) Evidence of Mr. Morris, February 23, 2010. 
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(ii) Evidence of Mr. Blackport, February 18, 2010, transcript, page 63. 

478. Mr. Morris also agreed that the PPS definition of 'no negative impacts' in 

relation to fish is same definition as DFO's under the Fisheries Act, and that under the 

PPS there is no negative impact on fisheries, as determined by DFO. Mr. Morris agreed 

under cross examination that DFO's definition of fish habitat includes indirect habitat and 

upstream and downstream functions. 

479. Mr. Morris demonstrated a poor understanding of the AMP under cross 

examination and of some concern in relation to assessing potential impacts, 

demonstrating a fundamental misunderstanding as to how the targets to protect fish and 

fish habitat are set.  In his Witness Statement (p9) Mr. Morris indicated that the proposal 

is to use average historic lows as the targets which is clearly incorrect. 

480. Mr. Morris commented on the consequences of "partial or substantive" 

failure of the AMP in terms of fish in the CVC Staff Report and concluded that the 

impacts would not be acceptable.  He agreed that his in assessment presented to DFO also 

assumed that the AMP would not work.  However, although Mr. Morris defined not 

working by failure of the AMP, he meant the inability to maintain groundwater levels.  

He did not know how this could happen beyond stating that the grout curtain or recharge 

system could fail.  Mr. Morris stated that he was asked to write about the effects to fish 

assuming that the system fails/that the AMP does not work, and he provided this impact 

analysis without asking what "failure" meant.  Nor did he ask Mr. Blackport what failure 
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meant and whether or not assuming failure of the system was reasonable.  The word 

"partial or substantive" failure come from Mr. Gary Murphy,  the lead author of the Staff 

Report, who admitted that he "slanted" his report to the CVC Board of Directors.  It is 

submitted that this taints all of the evidence given by CVC witnesses 

(C) Timing of Additional Work 

481. The major issue with respect to hydrogeology and the AMP is the timing of 

additional work that JDCL has agreed to do as part of Milestone 1.  Mr. Hims, Dr. Carter, 

Mr. Blackport and to some degree Dr. Howard agree that the work can be done after a 

land use decision and a licence is issued so long as there are staged approvals.   It is 

submitted that there are several cogent reasons why it is most practical to do the work 

after the land use decision is made and a licence issued: 

(a) The MNR, the regulator is satisfied with the proposal; 

(b) Sufficient work has been done to meet the requirements of the ARA, 
PPS and OP's; 

(c) The opponents have never said if the work was done before the 
hearing they would support the proposal.  In fact, the opponents have 
opposed the quarry on every conceivable ground: 

(1) Traffic; 

(2) Social impact; 

(3) Financial impact; 

(4) Noise; 

(5) Dust; 

(6) Planning 
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(d) The opponents are, therefore asking that millions of dollars more be 
spent before a licence is issued while still trying to defeat the 
proposal on other grounds; 

(e) Until the licence is issued, there is always a risk of an Minister's 
Zoning Order, which would mean all of the money spent on doing 
the additional work wanted by the opponents would be wasted. 

482. It is submitted that the proper policy is to look at the information and work 

that has been done along with the engineering and safeguards of the staged approval and 

determine if the applicant has demonstrated there will be no unacceptable risks.  The 

answer is clearly yes.  MNR and DFO both agree.  If the mitigation measures are not 

demonstrated to work as part of the Milestones, the quarry will not proceed to the next 

stage.  Duntroon does not have those safeguards in its AMP. 

(8) CONCLUSIONS ON THE NATURAL ENVIRONMENT 

483. The following conclusions ought to be drawn from the evidence on the 

natural environment, hydrogeology, engineering and the AMP: 

(a) An unmitigated quarry is not acceptable since it will have 
unacceptable impacts on the natural environment, and JDCL has 
never suggested such a quarry; 

(b) proposed quarry meets the requirements of the ARA since it protects 
the natural environment and does not create unacceptable impacts; 

(c) the proposal includes a series of ecological enhancements and a 
detailed rehabilitation plan; 

(d) the mitigation measures are acceptable; 

(e) the AMP is appropriate and demonstrates that there will be no 
negative impacts to the natural environment; 

(f) the milestones in the AMP are appropriate and  sufficient; and 
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(g) it is appropriate that additional work contemplated by AMP and 
requested by peer reviewers  be done after a land use decision is 
made and a licence  is issued. 

484. By satisfying all the technical standards and requirements regarding 

impacts on water and supplies, JDCL has satisfied the requirements of the Town of 

Caledon Official Plan regarding social impacts.  JDCL has considered social impacts on 

people base on predictable, measurable, significant, objective effects based on Provincial 

standards, regulations and guidelines, and has considered and identified methods of 

addressing anticipated impacts (Town of Caledon Official Plan, Section 5.11.2.4.13). 

485. The interactions between the natural environment features, water supplies, 

and the potential social impacts of quarry development have been considered in the 

CBSES, and it is recognized that mitigation is required to  ensure that unacceptable 

impacts are prevented (Part B Report, Section 6.8.1) 

486. In addition, as outlined in the MHBC Planning and Justification Report 

(page 111), protecting water resources and environmental features based on current 

standards and requirements will ensure that social conditions dependent on water 

resources and environmental features are also protected. 

487. Related to water supplies, it is noted in the MHBC Planning and 

Justification Report (page 111), that the Water Supply Complaint Response Procedure in 

the AMP sets out the steps to be taken in the case of a disruption to water supplies in the 

area, and includes provisions for immediately replacing the water supply while it is 
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determined what the cause of the disruption is.  If it is determined that the operation of 

the quarry has caused the adverse effects to the water supply, JDCL shall either restore or 

replace the water supply or take other mitigative steps as may be necessary to ensure that 

the historic water supply and potable water quality are restored.  This will help to address 

concerns raised by members of the public related to protecting their water supplies. 
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12.   FISCAL IMPACTS 

488. Evidence as to possible fiscal impacts from the proposed quarry was given 

by Mr. Tom McCormack ("Mr. McCormack") on behalf of the Town, over the 

objections of JDCL.  Mr. McCormack is an economist.  Such evidence was also given by 

a number of residents, many of whom relied on or referred to Mr. McCormack's report. 

(i) for example, Lorraine Symmes (Ex. 333, page 2, paragraph 6), 
Catherine Seagram (Ex. 315, page 1), and Maureen Holland (Ex. 316, 
page 2, paragraphs 2 and 4). 

489. JDCL objected to the admission of Mr. McCormack's evidence, because it 

believes that the Town and the aggregate industry agreed that no fiscal impact 

assessments would be required of it, unless such a provision was incorporated into and 

approved under the OPA 161 process.  JDCL's position as to the requirement for fiscal 

impact assessments was and is consistent with the jurisprudence and with the Municipal 

Act, 2001, S.O. 2001, c. 25, section 394(1). 

(i) Re Walker Brothers Quarries Limited Class A License (City of Niagara 
Falls) (August 27, 1992) OMB File Nos. O 910030, Z 910003, 
M 900082 at pp. 17-18 (J.A. Wheler and M.F.V. Eger, Board 
Members); 

(ii) Mono (Township) Old Walker Farm Redesignation Official Plan 
Amendment (Re) (Lockyer Bros.) (April 8, 1994) OMB Case Nos. 
O 920110, Z 920105, M 920047, [1994] O.M.B.D. No. 655 at 
pp. 20-21(B.W. McLoughlin, E.J. Canning, Board Members); 

(iii) Westfield Place Inc. Blandford-Blenheim (Township) Pit Application 
(Re) (August 30, 1996) OMB Case Nos. M 940113, R 950012 [1996] 
O.M.B.D. No. 1252 at paras. 85-87 (S. Fish, Board Member); and 

(iv) Ex. 178, section 394(1) of the Municipal Act, 2001, R.S.O. 2001, c. 25. 

490. The facts which give rise to JDCL's objection are as follows.  In 1991, the 

Town adopted Official Plan Amendment 114 ("OPA 114").  OPA 114 set out the Town's 



-  226  - 

2587558.1  

Growth and Settlement Policies.  These policies were intended to deal with matters 

related to the Town's settlement areas. 

491. The aggregate industry was concerned that some of the policies related to 

OPA 114 might inadvertently be applied to aggregate operations.  Lynda Tanaka, then 

counsel for Graham Bros. Construction Ltd., wrote to the Town, and expressed this 

concern in this way: 

"OPA 114 was intended to update the Town of Caledon Official Plan as it dealt 
with matters relating to population forecasts, urban boundaries, settlement 
policies, servicing, phasing, etc.  It was adopted by Council in 1991 and has now 
been referred to the Ontario Municipal Board.  A series of pre-hearing 
conferences have been held and orders made by the Ontario Municipal Board.  
We became involved as a result of the proposals to consolidate the Region of 
Peel policies and OPA 124 at the hearing for OPA 114. 

Our client and other aggregate operators raised a concern with respect to the 
consolidation and the potential prejudicial effect on the creation of appropriate 
policies dealing with aggregate resources.  The Town as [sic] committed to deal 
with such policies in the Community Resources Study.  As a result of 
submissions made, the OMB has made an order in effect excluding from the 
hearing into OPA 114 policies dealing with aggregates.  The objective was to 
leave all aggregate related matters to be dealt with as a separate Official Plan 
Amendment following completion of the Community Resources Study. 

On the basis of our consultant's review of the modification package we have a 
concern with respect to the policies set out in Section 3.3.3 and in particular, 
Sections 3.3.3.6 and 3.3.3.9.  These policies require that the proponent of an 
Official Plan Amendment application complete a fiscal impact study and further 
that Council may refuse the application based on advice from the Town 
Treasurer.  These policies could be applied to an application for Official Plan 
Amendment to allow a new gravel pit and, consistent with the Ontario Municipal 
Board decision to scope aggregate matters out of the Hearing, we request that 
the policy be rewritten to clarify that it does not apply to aggregate applications.  
If in the course of the Community Resources Study the Town wishes to discuss 
inclusion of such a policy as it applies to aggregate, the Town can do so.  We 
would hope however that at any future time the Town would agree with us that 
such a policy is inappropriate for aggregate resources." 

Similar letters were sent to the Town on behalf of JDCL and Aggregate Producers 

Association of Ontario. 
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(i) Ex. 229 (A), (B) and (C), letters of the APAO, JDCL and Graham Gros. 
Construction Ltd., dated January, 1997. 

492. The Town agreed to clarify the policies of OPA 114, as requested by the 

"aggregate appellants", and it was on this basis that the aggregate appellants withdrew 

from the OMB proceedings related to the Town's urban policies. 

493. Section 3.3.3.5 of the COP was therefore amended to read: 

"Individual developments requiring Official Plan Amendment, Rezoning, or Draft 
Plan of Subdivision approval shall be assessed utilizing a fiscal impact model 
designed to determine the net fiscal impact on the municipality, of each 
development based on estimated assessment revenues and annual service 
costs.  A fiscal impact analysis shall not be required for renovations or minor 
additions to existing industrial or commercial development, any application 
proposing ten or fewer residential dwelling units, nor to applications for new, or 
expansions of, gravel pits, pending the completion of the Caledon Community 
Resource Study." 

(the underlining indicates the language that was added to this section). 

(i) Ex. 43, Caledon Official Plan, page 3-32, section 3.3.3.5. 

494. Mr. Barnett has suggested that the words "pending the completion of the 

Caledon Community Resource Study" should be read literally to mean that the 

"prohibition" as to the requirement of a fiscal impact model for aggregate applications 

would only survive until the completion of the CCRS.  Mr. Dorfman relied on this 

interpretation in support of his planning opinion.  Given the fact that the CCRS process 

was by then well under way, this would suggest that the aggregate industry agreed to 

settle its concerns as to these provisions by simply "deferring" them for a year or two. 

495. JDCL respectfully suggests that this is not a reasonable interpretation of 

section 3.3.3.5 of the COP.  The word "pending" is defined by the Canadian Oxford 
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Dictionary to mean "awaiting decision or settlement", among other things.  In light of the 

correspondence entered as exhibit 229, it is clear that the parties intended to defer the 

issue of fiscal impact models, as they might apply to aggregate applications, to the 

CCRS, so that all of the policies relating to aggregates could be dealt with in a 

comprehensive way.  Mrs. Tanaka's correspondence (exhibit 229(c)) speaks directly to 

this point. 

496. The CCRS study was concluded in 1999.  It did consider property values, 

noting that the issue was a community concern but there was a lack of any conclusive 

evidence that property values were affected by pit and quarry operations.  The CCRS' 

recommendations contained no policies relating to fiscal impact models for aggregate 

applications, and no such policies were incorporated into OPA 161.  The issued therefore 

died, for almost a decade, until Messrs. Dorfman and McCormack prepared their reports.  

Before then, JDCL had not been told that its application was "deficient" in this way. 

(i) Ex. 41b, CCRS Phase II Report, pages 100-101. 

497. It is of note, here, that the CCC had been calling for the preparation of a 

fiscal impact model since 1998.  By its actions, the Town appears to have acceded to the 

CCC's request. 

(i) Ex. 325, Presentation given at the CCC Information Meeting of 
February 15, 1998, last two pages. 

498. Given the absence of any requirement for a fiscal impact model within the 

Town's aggregate policies, and for the reasons noted above, JDCL respectfully requests 

that this Board should not give Mr. McCormack's report any weight. 
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499. Furthermore, or alternatively, JDCL suggests that the McCormack report 

should be given little or no weight for another reason:  it is not credible. 

500. Mr. McCormack's report was prepared in just a few weeks, right before 

Caledon Council made its decision on JDCL's application.  It was based principally on 

two things:  (i) a Michigan study (the Erickcek report), which in turn was based on an 

Ohio study (the Hite report); and, (ii) information provided to Mr. McCormack by 

officials of the Region, the Town and the CVC.  Mr. McCormack's report was not 

provided to JDCL until the Council meeting, and it was not subject to review by any 

"outside" party. 

(i) Ex. 168, Witness Statement of Tom McCormack, page 2, paragraph 3, 
and the Fiscal Impact report, dated February 26, 2009. 

501. The author of the Hite report herself described it as "not much of a study".  

Using very few variables, it suggested  that lands in the vicinity of an Ohio quarry were 

less valuable than lands further away.  The Ohio quarry was on the outskirts of a 

community, near an airport and an industrial area. 

(i) Ex. 171, e-mail from Prof. Hite to P. Arsenault, dated April 6, 2009; 
and, 

(ii) Ex. 172, Google Earth map of the Ohio quarry. 

502. From the Hite report, it is not possible to tell whether the quarry or the 

housing came to this area first.  There is no ability to establish a causal connection 

between these uses and land values.  Mr. McCormack did not provide any support as to 

why this analysis can be directly applied to the Rockfort quarry, a more modern quarry 
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operation which is proposed for an area where aggregate operations already exist, and 

with different housing market dynamics and price structure. 

503. What is more, if Mr. McCormack's theories are correct, it means that values 

in the area surrounding the Rockfort site have already been denigrated by the existence of 

other quarries and pits, such as Brampton Brick, to the south, and Dufferin's Erin pit and 

JDCL's Erin pit, to the north. 

(i) Ex. 173 and 174, Proximity Impact maps (2 km and 5 km, 
respectively). 

504. Mr. McCormack's conclusions, based on only two American studies, were 

inconsistent with the findings of many other reports.  Some of these studies were referred 

to in Mr. McCormack's cross-examination.  Dr. Homenuk referred to many others, and 

more fairly concluded: 

"Past studies related to property values in close proximity to potentially noxious 
land uses have been inconclusive." 

(i) Ex. 176, letter from Kraemer Mining and Materials to Land Information 
Committee, dated December 10, 2009 (and the reports referred to 
therein); and, 

(ii) Ex. 147, Evidence of P. Homenuk, Social Impact Analysis of the 
Proposed Rockfort Quarry, dated November 24, 2008, at page 95 (and 
the reports referred to therein). 

505. Mr. Homenuk also discounted property values as a social impact issue in 

his 2009 report for the Roszell Pit in Puslinch Township.  This report, prepared after his 

SIA in this case, noted property value as a concern of the surveyed residents living along 

the haul route but dismissed this as impact because "the OMB has not deemed it 

appropriate to consider property values in making land use planning decisions". 
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(i) Ex. 280, Social Impact Analysis (Roszell), dated December, 2009. 

506. A very similar conclusion was reached by Mr. Hardy, the Town's social 

impact expert.  In his 1998 Report, he said: 

"Residents [in the Rockfort area] have expressed concerns about property value 
effects.  We are not aware of conclusive research indicating a direct link between 
well landscaped and managed quarries and declining property values." 

Although he suggested further examination of the issue, he noted that "JDCL is not 

obligated to compensate for negative property value effects off-site". 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 19. 

507. With respect to the information provided to Mr. McCormack by the 

Region, the Town and the CVC, he seemed to accept it without applying any critical or 

professional judgment.  There was no independent analysis or "audit" of this information.  

Mr. McCormack seemed to simply be a conduit for the suggestions made to him.  He 

admitted in cross that some of this information, which seemed reasonable to him at the 

time he wrote his report, no longer did.  He was also unaware that his analysis was in 

direct conflict with the agreement that had been made between JDCL and the Town as to 

peer review costs. 

(i) Ex. 177, letter from W. Fairbrother to T. Lederer, dated April 19, 1993. 

508. Mr. McCormack failed to inform the Town or this Board that he had 

prepared a report for another aggregate operator, wherein he estimated that the quarry 

operations would generate millions of dollars of annual economic benefits to the 

community and municipality.  Mr. McCormack did not believe that conveying this 
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information was part of his retainer.  JDCL submits that conveying it was an obligation of 

any fair and balanced professional witness attending to give evidence before this Board. 

509. As noted, the residents also gave evidence of what they felt were impacts 

on their property values caused by the proposed quarry.  In all cases, the value of the 

residents' homes had increased; their suggestion, therefore, was that these increases 

would likely have been greater, but for the proposed quarry.  Some of the residents' views 

were based directly on the McCormack and Hite reports.  For the reasons noted above, 

JDCL submits that neither report is credible. 

510. It is also of note that 45% of the respondents to Dr. Homenuk's survey who 

live between 0-1 km of the Rockfort site, and nearly 40% of those who live within 500 

metres of the haul route, have moved to their properties within the last 10 years.  Many 

did so with full knowledge of the quarry proposal. 

(i) Evidence of Don Lobb, Maureen Holland, Dan Mattimoe. 

511. Finally, it must be remembered that the Rockfort property, and other lands 

in its vicinity, were identified as "HPMARA" in the ROP, in 1998.  The CCRS process 

took the issue of property values into account in developing its recommendations.  This 

area was nevertheless designated as "CHPMARA" in the COP, in 2003, and no policies 

relating to land values were contained therein.  If the concerns of the residents have 

merit, impacts on property values may be related to these identifications (or to the CCC's 

response to them).  The Region and the Town promoted these identifications for good 
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planning reasons.  Any other approach would have paid homage to "dollar planning", a 

concept the Board has rejected in the past, and which it should reject again. 

(i) Sault Ste. Marie (City) Official Plan Amendment No. 126 (June 15, 
1990) OMB Case Nos. O 900003, Z 890208, M 900054 [1990] 
O.M.B.D. No. 1096 at p. 19 (J.A. Fraser, M.A. Rosenberg, Board 
Members). 

(ii) Guelph (City) Official Plan Amendment No. 2 (Re) (May 7, 2001) OMB 
Case Nos. PL 980875, O 980200 [2001] O.M.B.D. No. 477 at para. 49 
(J.R. Boxma, Board Member). 
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13.   SOCIAL IMPACT 

512. Two witnesses were called to specifically address social impact concerns.  

Both were planners with expertise in social impact issues.  Mr. D. Hardy ("Mr. Hardy") 

conducted "peer" reviews on behalf of the Town.  He criticized the lack of a separate, 

stand-alone social impact study.  Dr. P. Homenuk ("Dr. Homenuk") was called on behalf 

of the CCC, and he presented such a study. 

513. JDCL objected to the admission of this evidence.  It submits that this 

evidence is contrary to the provisions of the COP and to the settlement made by the 

parties in respect of OPA 161.  Respectfully, therefore, JDCL asks that the evidence of 

Mr. Hardy and Dr. Homenuk be given no weight by this Board.  The reasons in support 

of this contention are as follows. 

514. At the conclusion of the CCRS, various aggregate policies were proposed 

for the Town's consideration.  These policies did not include the requirement of a 

separate, stand-alone social impact study. 

(i) Ex. 41(c), the Caledon Community Resource Study (Phase III), dated 
May, 1999. 

515. During the consideration of these policies, the Town moved to strengthen 

the provisions related to social impacts.  OPA 161, as first drafted, included the 

requirement for a separate, stand-alone social impact study.  What was then section 

5.11.2.4.2 read: 
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"The Town will consider an application for an Official Plan Amendment to 
designate land in Priority Area 1 Extractive Industrial Area A or B only when the 
applicant has satisfactorily demonstrated the following: 

(j) That the applicant has completed a Social Impact Study as 
described by Section 5.11.2.4.12 and that social impacts can be 
mitigated to levels acceptable to the Town." 

(i) Ex. 7, Development of OPA 161, Planning Report 99-61, dated 
November 15, 1999, tab 1, pages 1 and 4; and 

(ii) Ex. 7, Development of OPA 161, draft OPA 161, dated November 15, 
1999, tab 2, pages 28 & 29, section 5.11.2.4.2(j). 

516. Section 5.11.2.4.12, which was referred to in the above-noted provision, 

stated: 

"The Social Impact Study required by Section 5.11.2.4.1 (j) shall be based on a 
detailed social profile, which would identify the potential for direct and indirect 
effects on the community in terms of how people live, work and recreate.  The 
social impact assessment would consider methods of addressing the anticipated 
impacts including avoidance, minimization, mitigation, monitoring and 
compensation measures and would draw conclusions about the acceptability of 
the proposal from a social impact perspective.  The Social Impact Study shall 
examine social impact both in the area affected by the extractive operation and in 
the area affected by haul routes." 

(i) Ex. 7, Development of OPA 161, draft OPA 161, dated November 15, 
1999, tab 2, page 33, section 5.11.2.4.1.12. 

517. This version of OPA 161 also included the requirement for a "community 

based study" to "assess social, natural, heritage, economic and visual impacts, of 

aggregate extraction". 

(i) Ex. 7, Development of OPA 161, draft OPA 161, dated November 15, 
1999, tab 2, section 5.11.2.10.3, page 43. 

518. The Province and the aggregate industry objected to both of these policies, 

among others.  The industry's view was that neither reflected provincial policies with 

respect to aggregate resources, or represented good planning.  The industry also 

suggested that these policies did not reflect the ROP's requirement for a clear and 
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reasonable mechanism to permit new and expanded aggregate operations within the 

Town.  This position was, in part, based on past decisions of the Ontario Municipal Board 

that had rejected stand-alone social impact assessments as a requirement for aggregate 

extractions.  These decisions are discussed later in this section. 

(i) Ex. 7, Development of OPA 161, Planning Report 99-61, dated 
November 15, 1999, tab 1, pages 1 and 7. 

519. The Town agreed to amend the provisions of OPA 161 as they related to 

community based studies; it did not agree to revise the requirement for a separate, stand-

alone social impact study.  OPA 161, as adopted by the Town, therefore contained the 

requirement for such a study, along the lines of that described in paragraphs 4 and 5, 

above.  Not surprisingly, the Province and the aggregate industry continued to object to 

this policy. 

(i) Ex. 7, Development of OPA 161, Planning Report, 00-19, dated March 
27, 2000, tab 3, pages 53 and 55; industries' objection:  at page 59; and 

(ii) Ex. 7, Development of OPA 161, OPA 161, as adopted, tab 4, page 81, 
section 5.11.2.4.11. 

520. OPA 161, as adopted, was appealed by various parties, including the 

Ministry of Municipal Affairs and Housing (the "MMAH") and JDCL.  In its letter of 

appeal, JDCL expressed this concern, among others: 

"Proposed O.P.A. 161 by failing to provide a clear and reasonable mechanism to 
licence new facilities, by requiring subjective tests, by permitting settlement 
expansion and severances in resource areas and along haul routes and in giving 
higher weight to local features, not only has the effect of rendering provincially 
significant aggregate resources unavailable for use contrary to Provincial Policy, 
but is also contrary to the Regional Official Plan." 

(i) Ex. 7, Development of OPA 161, Appeal letters, tab 5, pages 92 and 95. 
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521. By way of other examples, the Aggregate Producers Association of Ontario 

(the "APAO") appeal included this ground: 

"Caledon adopted policies include tests that are subjective and cannot be met.  
They are not clear and reasonable.  Parties reading the policy do not achieve a 
clear understanding of what needs to be done to obtain approval of an 
application for new aggregate operations." 

Graham Bros. Aggregate's Inc.'s appeal included this statement: 

"With respect to the Social Impact Study, the usual group of studies required on 
such applications by the other legislation that applies to new aggregate uses 
comprehensively addresses impacts on people and a dedicated social impact 
study does not add value for a decision maker." 

Franceschini Bros. Aggregates Ltd.'s appeal set out this ground: 

"Some of the studies duplicate provincial study requirements under the 
Aggregate Resources Act and others introduce a new level of tests which are 
poorly defined (i.e. social impact, community based studies) and cannot be 
considered as a clear reasonable mechanism in conformity with the Regional 
Plan (3.3.2.11)." 

(i) Ex. 7, Development of OPA 161, Appeal letters, tab 5, pages 99, 110 
and 118. 

In short, appellants sought to delete the requirement of a separate, stand-alone social 

impact report. 

(ii) Ex. 7, Development of OPA 161, Request changes of the MMAH, tab 
6, page 135. 

522. As the Board has heard, the appeals of OPA 161 were settled.  The 

settlement included not only the Town and the above-named appellants, but also the 

Region, the NEC, the CVC and the CCC.  These parties, as well as various others, 

appeared before the Board to present the settlement.  Two municipal planners gave 

evidence at that hearing, and both opined that the official plan amendment, as settled, met 

the test of good planning and that was in keeping with provincial policy. 
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(i) Ex. 7, Development of OPA 161, OMB Decision No. 0631, dated May 
14, 2003, tab 8, pages 181, 182, 183 and 185. 

523. OPA 161, as settled, therefore, amended the criteria to be met before the 

approval of an application for new extraction by removing the requirement for a separate, 

stand-alone social impact report.  JDCL respectfully submits that this deletion must be 

given some meaning. 

(i) Ex. 7, Development of OPA 161, OPA 161, as settled, tab 7. 

524. In place of the previous requirements, OPA 161 now included a new 

provision, which read: 

"5.11.2.4.13. Any impact studies required by this Plan, will include, where 
appropriate, an assessment of social impacts based on predictable, measurable, 
significant, objective effects on people caused by factors such as noise, dust, 
traffic levels and vibration.  Such studies will be based on Provincial standards, 
regulations and guidelines and will consider and identify methods of addressing 
the anticipated impacts in the area affected by the extractive operation." 

(i) Ex. 7, Development of OPA 161, OPA 161, as settled, tab 7, page 166, 
section 5.11.2.4.13. 

525. Mr. Parkin, in his evidence, stated that the language of this section was 

taken from the Board's decision in the Camden East case.  Mr. Hardy, who was then 

providing the Town with advice as to the development of OPA 161, had been a witness in 

the Caledon East case. 

(i) LaFarge Canada v. Camden East (Township) (September 26, 1997) 
OMB Case Nos. PL912122, 910620, Z920054, O940154, M960032, 
[1997] O.M.B.D. No. 1319 (T. Yao, Board Member) 

526. Three provisions within this new section are particularly important.  The 

first is that the assessment of social impacts was to be included, where appropriate, in the 

specific impact studies required by the Plan, which were to be prepared by qualified 
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professionals.  Secondly, this assessment was to be based on "predictable, measurable, 

significant, objective effects on people".  Thirdly, the provision required that such studies 

be based on "Provincial standards, regulations and guidelines".  JDCL respectfully 

submits that the insertion of this specific provision, in lieu of what existed before, must 

also be given some meaning. 

(i) Ex. 7, Development of OPA 161, OPA 161, as settled, tab 7, page 166. 

527. As noted, OPA 161 required that the enumerated reports be prepared by 

"qualified professionals".  Mr. Hardy acknowledged that these professionals were the 

traffic consultant, the hydrogeologist, etc., whose reports are specifically mentioned in 

section 5.11.2.4.2.  He suggested, however, that a social impact consultant might then 

have to be retained to prepare additional information with respect to each report.  This, he 

felt, was an additional "requirement" of OPA 161, if only implied, because the provision 

spoke about the "effects on people". 

(i) Ex. 43, the Caledon Official Plan, page 109, section 5.11.2.4.2. 

528. Both Mr. Hardy and Dr. Homenuck admitted, in their cross examinations, 

that the social impact reports they were asking for or undertook fit the "definition" of the 

"old" section of the adopted Plan, which had been deleted.  JDCL submits that the social 

impact report called for by Mr. Hardy and presented by Dr. Homenuk would fail to meet 

the requirements of the new provision. 

529. The Board is, therefore, being asked by the Town and the CCC to receive 

evidence and a report that are contrary to the provisions of the COP and that ignore the 
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settlement made by every party to this hearing.  In spite of this, Mr. Sorensen suggested 

that the Board should receive such a report because it constitutes "good planning".  This 

view was not consistent with Mr. Dorfman's, who confirmed that a separate, stand-alone 

social impact study was not required.  Mr. Dorfman did suggest, though, that someone 

still needed to "connect the dots", and his preference was that there be a social impact 

assessor on the study team. 

530. JDCL says this is abusive, and that it should not be condoned by this Board.  

It therefore asks the Board not to give Mr. Hardy or Dr. Homenuk's evidence any weight. 

531. If the Board is inclined to receive the evidence of Mr. Hardy and 

Dr. Homenuk, however, JDCL respectfully suggests that this evidence be given little 

weight, for the reasons that follow. 

532. At the time the application in this matter was filed, there was no specific 

requirement in the ARA or the Provincial Standards that required the preparation of a  

separate, stand-alone social impact assessment, and the MNR certified that the 

application was complete.  Mr. Hardy also admitted that there was no requirement for 

such a study in the then recently approved ROP, in the then existing COP, or in the then 

Town of Erin Official Plan. 

(i) Provincial Standards, Legislation and Policy Brief, Volume II, tab 2, 
pages 14 and 15 (list of technical reports required); and 
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533. Mr. Hardy concluded, however, that a social impact study is "implicitly 

required" by the legislation and the then existing Official Plan policies.  In 1998, 

therefore, he concluded that "to meet the requirements of sound planning in the public 

interest, JDAL should have completed a dedicated social impact study". 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 5. 

534. In the absence on any explicit legislative or official plan policy 

requirements, Mr. Hardy took comfort in various Board decisions in support of his 

position with respect to the requirement of a stand-alone social impact assessment.  

Respectfully, these decisions do not support Mr. Hardy's position.  They contradict it. 

535. Mr. Hardy correctly noted that in early Board cases, the issue of social 

impacts was dealt with by having the Board hear directly from concerned residents.  He 

went on to suggest, however, that:  "by the beginning of the 1990's, the Board specifically 

addressed the issues of acceptable community impacts".  He noted that the Board was, by 

then, beginning to hear from experts qualified to give social impact evidence.  He 

cautiously summarized the Board's jurisprudence to that point in time this way: 

"While the Board accepted this expertise, it was uneasy in its acceptance of 
quantitative and qualitative social/science data regarding the social and socio-
economic effects of aggregate applications." 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 7. 

536. In coming to this conclusion, Mr. Hardy misinterpreted the Board's 

jurisprudence.  The Board had, in fact, rejected the need for separate, stand-alone social 

impact studies.  In the 1993 Oro Township case, which Mr. Hardy cites, the Board held: 
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"There was concern raised by witnesses that no social impact analysis had been 
carried out as part of the cumulative process:  that is, that the cumulative social 
effects of the proposals were not addressed.  The Board considers that all of the 
impact studies presented by the proponents (planning, traffic, noise, dust, 
hydrology and environmental matters) taken together, are nothing more or less 
than a complete social impact analysis." (emphasis added) 

(i) Oro (Township) Lots 7 and 8, Concession 7 Official Plan Amendment 
(Re) OMB Case Nos. Z 900257, Z 910141, Z 910142, Z 910173, O 
910158, M900101, M 890125, M 920003, M 920004, [1993] O.M.B.D. 
No. 1231 at p. 36 (M.E. Johnson, N.M. Katary, Board Members) 

(ii) See also Niagara (Regional Municipality) Regional Niagara Policy 
Plan Lots 29, 32, 48 and 66 Amendment (Re), OMB Case Nos. O 
910030, Z 910003, M 900082, [1991] O.M.B.D. No. 1858 at p. 4(J.A. 
Wheeler, M.F.V. Eger, Board Members) 

537. As Mr. Hardy notes, this decision was confirmed in several other Ontario 

Municipal Board cases. 

(i) Mono (Township) Old Walker Farm Redesignation Official Plan 
Amendment (Re) (Lockyer Bros.) (April 8, 1994) OMB Case Nos. 
0920110, Z920105, M920047, [1994] O.M.B.D. No. 655 at pp. 20-21 
(B.W. McLoughlin, E.J. Canning, Board Members) 

538. In his 1998 Report, Mr. Hardy then suggested that more recent Ontario 

Municipal Board decisions recognized the "acceptability" of separate social impact 

studies.  He cited the Camden East (Lafarge) case in support of his position.  An 

examination of this case does not support Mr. Hardy's interpretation.  In this decision, 

Mr. Yao said: 

'"The case law suggests that a "reasonable" mechanism is objective, follows 
provincial guidelines, and is attainable.  The standard articulated in Puslinch is an 
objective one: 

… the result will be a set of clear, reasonable, objective policies that anyone 
contemplating taking up residence in the Township or, on the other hand, 
contemplating extraction will be able to know and rely on. 

In Walker Bros., the Board stated that these standards must based on provincial 
guidelines: 



-  243  - 

2587558.1  

Published Provincial Guidelines on the basis of which experts in a 
particular field can assess the merits of an extraction proposal 
should, the Board believes, be also a principal basis for the 
Board's consideration of the evidence of impacts on neighbouring 
properties.  Provincial guidelines are arrived at from the 
perspective of the broad experience of experts, scientific 
laboratory measurements, considerations of health and safety and 
the like, and are in place to regulate industrial conduct and 
activity, such as quarrying, on a Province-wide basis … Of 
paramount importance is the fact that such standards are 
objective and measurable and can or should be used, perhaps in 
no different way than a rule of law.  [My emphasis.] 

It makes no sense to depart from provincial standards and try to "reinvent the 
wheel" on every quarry licence application. 

Finally, any "mechanism for change to permit the establishment of a quarry" must 
be attainable or else it is merely a prohibition in disguise." 

……. 

"Although the Board has gone on record as denying that a dedicated social 
impact study is necessary for measuring social impacts, I accept that an 
evaluation of social impact could assist the decision maker.  However, the 
definition of social impact must be virtually lock step with Board pronouncements 
to ensure the study complies with the MARPS criterion of a clear and reasonable 
mechanism." 

……. 

"This leaves the question of the general test for new quarries.  Lafarge has 
offered a wording that permits consideration of "unreasonable social impacts 
from excessively large total aggregate extractions" (i.e. reinserting the words 
struck out on page 459).  In addition, it proposes a definition of "unreasonable 
social impacts".  I reproduce it with my own slight changes: 

predictable, measurable, significant objective effects on people 
caused by noise, dust, traffic levels and vibration, that consistently 
exceed limits established by provincial standards, regulations and 
guidelines.  [My amendments.] 

In my opinion, this represents a helpful refinement of the Puslinch wording and 
with these changes I approve this amendment." 

(i) LaFarge Canada v. Camden East (Township) (September 26, 1997) 
OMB Case Nos. PL912122, 910620, Z 920054, O 940154, M 960032, 
[1997] O.M.B.D. No. 1319 at paras. 65-66, 68, 75 (T. Yao, Board 
Member) 
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539. Mr. Hardy was acting for Lafarge in this case.  As noted before, Mr. Parkin 

stated that this case was used to formulate a provision for OPA 161 that would be 

acceptable to all parties.  JDCL submits that Mr. Hardy has misinterpreted this decision, 

and that this has affected his interpretation of the COP. 

540. This was confirmed by the Joint Board in the Graham Bros. case.  In that 

case, Mr. Hardy acted for the Town of Caledon and he presented a separate social impact 

assessment; the Joint Board said this of Mr. Hardy's evidence: 

"The Joint Board found this [Mr. Hardy's] report to be of little use … ." 

It went on to find: 

"In cross examination, this witness agreed that in order to properly assess 
whether an operation has unreasonable social impacts, the assessment should 
be based on predictable, measurable, objective effects caused on people by 
noise, dust, and traffic that exceeds provincial standards or guidelines.  He 
conceded that the MOEE noise standards were developed over a period of time 
and were based on what was acceptable to most people." 

It further stated: 

"The Joint Board finds that it ought not to rely on subjective claims of noise 
impacts, in the face of confirmed evidence that clear, objective and scientifically 
measurable standards have been met.  Such an approach is neither a fair nor 
equitable means of assessing noise impact; nor is it supported by Provincial 
Policy." 

(i) Graham Brothers Aggregates Limited, (November 27, 2002) Office of 
Consolidated Hearings Case No. 00-128, p. 24 and 30 (S. Rogers, D. 
Hutcheon, M. Schwass, Board Members) 

541. Contrary to Mr. Hardy's interpretation, therefore, the overwhelming thrust 

of the jurisprudence is that social impact assessments should be accepted sceptically, if at 

all.  Mr. Parkin said that the development of OPA 161 took note of this jurisprudence and 

this is confirmed by the fact that the assessment of social impacts should be based on 
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predictable, measurable, significant and objective standards, such as those contained in 

Provincial standards, regulations and guidelines. 

542. At the time of Mr. Hardy's first "peer review" (1998) therefore, there was 

nothing in the legislation, the Official Plan framework, or in the jurisprudence itself 

which would have encouraged the suggestion that JDCL "should have completed a 

dedicated social impact study", and Mr. Hardy was wrong to criticize JDCL for not 

commissioning such a report. 

543. Mr. Hardy's second peer review came in September, 2003, just after the 

settlement of OPA 161 (which was Board approved in April of that year).  He referred to 

the new provisions of amendment in his 2003 peer review.  JDCL submits that his 

interpretation of the new provisions was strained, to say the least. 

544. To meet the requirement that the assessment of social impacts be based on 

"predictable, measurable, significant objective effects on people", he said: 

"To meet the intent of these terms, the proponent must produce social data that 
can be relied upon, based on sound and objective social science methods." 

… 

"Social science tools such as surveys, interviews, case studies, statistical 
analysis and observation techniques provide the standard of predictability, 
measurability and objectivity for understanding the effects on local people." 

(i) Ex. 213, Assessment of Social Impacts Proposed Rockfort Quarry, 
dated September 24, 2003, tab 4, page 5. 

545. In dealing with the requirement that such studies "be based on Provincial 

Standards, regulations and guidelines", he said this: 
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Provincial standards, regulations and guidelines address some of the potential 
sources of social effects, such as dust and noise.  Where standards, guidelines 
and regulations can be used, they are seen to be important in OPA 161 to 
support scoping the assessment of social effects (who is likely to be affected by 
dust and noise) as well as to support the evaluation of significant social impacts 
(will their effects be significant).  Other changes having potential social effects, 
such as increased traffic, visual changes, loss of cultural heritage features, well 
water effects and vibration are not subject to Provincial standard, regulations and 
guidelines.  Some Provincial standards, regulations and guidelines will not be 
relevant as they specifically focus on land and buildings rather than on people, 
their needs and concerns.  And, there are no Provincial standards, regulations 
and guidelines pertaining to community-wide effects.  Where the assessment of 
social impacts cannot be based on Provincial standards, guidelines and 
regulations, OPA 161 requires professional judgement based on predictable, 
measurable and objective social data about local people. 

(i) Ex. 213, Assessment of Social Impacts Proposed Rockfort Quarry, 
dated September 24, 2003, tab 4, page 5. 

546. JDCL suggests that Mr. Hardy's analysis and interpretation of these 

provisions was incorrect, even tortured.  He is striving to filter the section through the 

prism of his own discipline, when the settlement made in respect of OPA 161 suggests 

the parties had agreed to move away from the kind of social impact analysis that 

Mr. Hardy was promoting. 

547. By 2009, Mr. Hardy's interpretation of OPA's requirements was 

summarized in his witness statement in this way: 

"An assessment of social impacts is not the accumulation of conclusions from 
individual technical reports or the conclusions of each technical report, if the 
required social impact assessment is to satisfy section 5.11.2.4.13." 

(i) Ex. 213, Witness Statement of David R. Hardy, May 2009, tab 1, page 
5. 

548. He acknowledged in cross-examination that this might require other 

qualified professionals, such as traffic consultants, to retain the services of social impact 

scientists in order to complete their work.  He also acknowledged that his position was 
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directly contrary to the Board's decision in the Oro Township case.  In JDCL's 

submission, it is contrary to OPA 161 as well. 

549. In light of this, JDCL suggests that Mr. Hardy's criticisms of it are entirely 

unfair.  The Board should so find. 

550. There are other reasons to be sceptical of the work done by Mr. Hardy.  In 

his 1998 Report, Mr. Hardy said that social impact studies should consider both positive 

and negative impacts.  In cross, he admitted that to be complete a social impact analysis 

would look at both sides of the equation.  His 1998 Report included a section on 

"Community Enhancements", but this section was little more than a suggestion as to the 

positive aspects of quarrying that should be examined.  In short, almost all his writing 

seemed to focus on the negatives, and JDCL's failure to assess them. 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 21. 

551. Mr. Hardy also stated that a social impact report must focus on net impacts 

(that is, the impacts that remain after mitigation).  Notwithstanding this, he did not take 

the time to review documents, or attend the hearing, to consider the evidence presented as 

to mitigation. 

552. Furthermore, in other cases decided under OPA 161, Mr. Hardy has 

adopted a different approach to the assessment of social impacts.  In the Graham Bros. 

case, for example, Mr. Hardy peer reviewed and was content with a "Social 
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Considerations Report" prepared by Mr. Parkin.  He accepted that Mr. Parkin was 

qualified to undertake such assessments, and further stated that Mr. Parkin's report in that 

case met the requirements of OPA 161.  Mr. Parkin's "Social Considerations Report" in 

the Graham Bros. case, consisting of some 19 pages, was marked as exhibit 217.  The 

work undertaken by Mr. Parkin and JDCL for this application goes far beyond what 

Mr. Hardy found acceptable in the Graham Bros. case, yet Mr. Hardy continues to 

maintain his criticism. 

(i) Ex. 217, Social Considerations Report (Graham Bros.), dated October, 
2000. 

553. The approach taken by the Town in this case is also inconsistent with its 

position on other applications, such as Lafarge's Lawford pit or the Olympia Sand & 

Gravel case.  In neither of those applications did the Town suggest the need for a 

separate, stand alone social impact study. 

(i) Ex. 218, letter dated January 4, 2006, from Caledon to MHBC re: the 
Lawford Pit; and 

(ii) Ex. 219, letter dated January 6, 2006, from Caledon to MHBC re: 
Olympia Sand and Gravel. 

554. In dealing with the haul route, Mr. Hardy came to these conclusions: 

"The recommended haul route is Olde Base Line Road to Mississauga Road to 
King Street.  It is part of the Region's Major Road network.  In our site visit we 
observed that the later two roads are paved, are constructed to Regional 
Standards and already have aggregate truck traffic. 

… 

While we would recommend additional analysis of the social effects of haul route 
truck traffic on uses of the sides of the road, the transportation study completed 
by Cole Sherman provides an acceptable level of social impact data and analysis 
regarding the selection of alternative routes."  (emphasis added) 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998. 
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555. Another point made by Mr. Hardy was that people might "notice" things, 

even where Provincial guidelines and standards are being met.  He gave this as a reason 

for going beyond "objective" standards.  While this may be true, JDCL respectfully 

suggests that it does not justify moving beyond the language of the COP.  To do so 

introduces subjectivity and it invites controversy and uncertainty:  matters that all of the 

parties to this hearing sought to avoid through their settlement of OPA 161. 

556. Mr. Hardy referred to standard social impact methodologies.  In essence, he 

was suggesting that his treatment of subjective information, such as survey results, was 

objective and scientific.  While the analysis of this information may be standardized and, 

in some respects, "objective", it is still founded almost entirely on subjective information 

and responses.  JDCL respectfully suggests that no analysis of subjective data, regardless 

of how disciplined, can convert it into the kind of objective study contemplated by 

OPA 161. 

557. Mr. Hardy also assumed that Provincial standards and guidelines were 

focussed on inanimate "receptors".  He therefore suggested that you must go beyond the 

guidelines to understand the "effects on people".  Respectfully, and quite aside from the 

misinterpretation of the COP that such a perspective carries, it fundamentally 

misconstrues the significance of the guidelines themselves. 
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558. While JDCL does not accept Mr. Hardy's criticism about a lack of social 

impact, there are five matters contained within his reports that JDCL would ask the Board 

to take cognizance of. 

559. The first is that Mr. Hardy characterized the Rockfort area as "typical of 

rural Ontario areas within community distance of the GTA" in his 1998 Report said: 

"During field research, Hardy Stevenson and Associates was able to make 
preliminary observations about the characteristics of the residents in the 
immediate area of the quarry.  While a formal social survey would assist in 
confirming the observations, it would appear that people living in the vicinity of 
the proposed quarry represent a population typical of rural Ontario areas within 
commuting distance of the GTA.  As is typical of Ontario's rural areas, the 
residents in the vicinity of the proposed quarry have a high quality of life 
supported by the rural setting." 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 3. 

560. Secondly, Mr. Hardy noted the presence of active pits north and south of 

the proposed site; he said: 

"Currently, there are active pits several kilometres to the north and south of the 
proposed application, including the Brampton Brick Quarry.  Gravel trucks 
travelling to and from these operations travel along portions of Mississauga 
Road, King Road and Highway 10." 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 4. 

561. Related to this, he noted that: 

"… quarrying is characteristic of the broader area in Caledon and has stimulated 
studies such as the CCRS.  And, on a comparatively smaller scale, quarrying at 
the Forks of the Credit and other areas has occurred in earlier times as part of 
the cultural heritage of the region." 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 18. 

562. With respect to the recommended haul route, Mr. Hardy stated: 



-  251  - 

2587558.1  

"The recommended haul route is Olde Base Line Road to Mississauga Road to 
King Street.  It is part of the Region's Major Road network.  In our site visit we 
observed that the later two roads are paved, are constructed to Regional 
Standards and already have aggregate truck traffic." 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, page 11. 

563. Finally, and perhaps most importantly, Mr. Hardy recommended a number 

of mitigative measures which JDCL is proposing to implement here, including: 

 a truck safety policy; 

 a blasting policy; and, 

 a well/water policy. 

(i) Ex. 213, Social Impact Peer Review Report, dated December 8, 1998, 
tab 5, pages 13, 15 and 16. 

564. Social impact evidence was also given by Dr. Homenuk, on behalf of the 

CCC.  Dr. Homenuk was retained in 2008.  Unlike Mr. Hardy, Dr. Homenuk prepared a 

separate, stand-alone social impact analysis. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, November 24, 2008, tab 3. 

565. Dr. Homenuk's understanding of the policy framework which affected his 

assignment was very limited; to the extent that he understood it, his conclusions were the 

same as Mr. Hardy's.  The concerns expressed above about Mr. Hardy on these issues 

would therefore also apply to Dr. Homenuk. 

566. Dr. Homenuk acknowledged the "subjective" underpinnings of this form of 

analysis; he wrote: 
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"the extent and magnitude of social impacts depends to a large degree on the 
residents' attitudes and willingness and ability to adapt to and accommodate 
change, as well as the responsiveness of the proponent or operator." 

He also stated that the degree of public concern or controversy was a factor to consider in 

evaluating the significance of social impacts.  It is of note that by the time Dr. Homenuk 

was retained, many of his clients, and those who responded to his surveys, had been 

fighting this proposal for more than 10 years. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, pages 17 and 18. 

567. In describing the area around the Rockfort quarry, Dr. Homenuk also said it 

was a "fairly typical rural area within Ontario".  This view evolved by the time he gave 

oral evidence; by then he was describing this area as "an island" surrounded by the 

Greenbelt and the NEP.  This characterization does not support a restrictive approach to 

the review of applications for new quarry extractions.  To the contrary, these Provincial 

plans provide for extractions. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 28. 

568. Of the residents within 1 km of the site who had responded to this survey, 

Dr. Homenuk noted that 45% had moved into the area within the last 10 years.  A 

common concern of these residents was the fact that trucks use Olde Baseline Road, even 

though it is not designated as a truck route. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, pages 30 and 34. 
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569. According to Dr. Homenuk's research, there were two community and 

recreational facilities within 1 km of the proposed quarry:  the Eureka Academic 

Enrichment Centre and the Archers of Caledon.  In fact, the former does not exist, and 

never did.  Dr. Homenuk concluded that the latter would not likely suffer significant 

social impacts. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, pages 36 and 93. 

570. With respect to businesses, he noted that none were located within 1 km of 

the study area.  Ten business surveys were delivered in the haul route study area, and 

only one of these was returned:  the Credivale Trailer Park.  There were a number of 

"home business" within the 1 km study area and along the haul route study area. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 37. 

571. Aside from the general concerns about the probative value of this kind of 

study, as discussed above, JDCL has a number of specific concerns as to the work 

undertaken by Dr. Homenuk; among these: 

(a) he failed to inform the Board that the Eureka Academic Enrichment 
Centre is not and has never been in operation; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 35. 

(b) his use of information produced by others, such as Aercoustics, was 
wrong; in the result he ended up overstating the predicted impacts of 
the quarry; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, pages 66, 68 and 70. 



-  254  - 

2587558.1  

(c) he questioned the predictions of some of the other experts (like the 
noise consultants), when he is clearly not qualified to do so; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 74. 

(d) he was prepared to assume social impacts from blasting without any 
knowledge of how often it would occur, or how severe it would be; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 72. 

(e) he went well beyond the opinion of the experts (such as the air 
quality scientists), even in respect of issues where there was no 
disagreement among them; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, pages 75-76. 

(f) his study did not refer to or seek to assess any of the positive impacts 
the proposed quarry might bring; he focused on the negative impacts 
that were of concern to his clients; by Mr. Hardy's definition, 
therefore, with which Dr. Homenuk agreed, the report was 
incomplete; 

(g) he assumed, without any foundation, that the proposed quarry might 
attract other "quasi-industrial operations" to the area, such as heavy 
equipment operations, truck depots and truck repair facilities; 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, tab 3, page 96. 

(h) he did not review the ROP at all, and the COP is mentioned only 
briefly in his Report; 

(i) he did not speak to or seek to consult with the proponent or any of its 
consultants; and, 

(j) his survey clearly identified that he was working for the CCC, it 
wrongly assumed that the quarry would operate from 7:00 am to 
7:00 pm on Saturdays, and it suggested that the quarry would 
generate a 1,000 trucks on a normal day. 

(i) Ex. 147, Evidence of P. Homenuk, Social Impact analysis of the 
Proposed Rockfort Quarry, Appendix A – Community Survey, tab 3, 
page 105. 
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572. Returning to more general concerns, the issue of how subjective this 

process can be was underlined by the examination of Dr. Homenuk's Social Impact 

Analysis for the proposed Roszell Pit, in Puslinch.  In that case, Dr. Homenuk was acting 

for the aggregate company. 

(i) Ex. 280, Social Impact Analysis for the proposed Roszell Pit dated 
December, 2009. 

573. In the Roszell case, Dr. Homenuk also considered the possible social 

impacts along a proposed haul route in rural Ontario.  Notwithstanding the similarities in 

the nature of the community and the responses of those residents, Dr. Homenuk 

concluded that the Roszell proposal created no unacceptable impacts.  As it happened, 

Mr. Hardy was a peer review consultant on that matter, and he agreed with this 

conclusion. 

(i) Ex. 280, Social Impact Analysis for the proposed Roszell Pit, dated 
December, 2009. 

574. These limitations and flaws serve to underline the jurisprudence on this 

issue, and the Board's past reluctance to rely on this type of study.  JDCL asks the Board 

to clearly confirm this, so as to avoid future misunderstandings. 
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14.   THE NIAGARA ESCARPMENT COMMISSION 

575. The Niagara Escarpment Commission (the "NEC") was a participant at this 

hearing.  Kathryn Pounder ("Ms. Pounder") gave evidence on behalf of the NEC.  

Ms. Pounder's conclusion was set out in paragraph 5.0 of her participant statement; she 

wrote: 

"Based on my review of the documents listed at Tab 5, and my understanding of 
the potential impacts of the proposed quarry, it is my professional opinion that the 
applications are in conflict with the Niagara Escarpment Plan; that the 
applications are neither consistent with, nor have regard to, the Provincial Policy 
Statement; and that they do not comply with the Town of Caledon's Official Plan." 

(i) Ex. 54, Participant Statement of Kathryn Pounder, page 9, paragraph 
5.0. 

576. Ms. Pounder also expressed the opinion that it would not be good planning 

to proceed with the quarry in light of the "uncertainty" regarding the possible approval of 

Development Permits for the haul route and the monitoring wells. 

(i) Ex. 54, Participant Statement of Kathryn Pounder, pages 7 and 8, 
paragraph 3.1, and page 9, paragraph 5.0. 

577. For the reasons that follow, JDCL respectfully submits that Ms. Pounder's 

evidence should be given little weight, and her opinions on these issues rejected.  The 

principal reasons for this submission are: 

 Ms. Pounder failed to interpret the Niagara Escarpment 
Planning & Development Act, R.S.O. 1990, c. N.2 (the 
"NEPDA"), in a fair and balanced manner; 

 she failed to provide a balanced planning perspective 
or opinion on the PPS, the ROP or the COP; 

 Ms. Pounder selectively relied on experts (such as Dr. 
Howard and A. Naudts) who perceived there would be 
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problems with the proposed quarry, to the exclusion of 
others, including those retained by the proponent, other 
Ministries, the Region, the Town, and by the NEC 
itself in another application; 

 she wrongly characterized or misinterpreted the 
evidence of many of the experts on issues such as the 
environmental impacts that the proposed quarry might 
have; 

 she was not present to hear nor does she appear to have 
considered any of the evidence given at this hearing, or 
any of the more recent reports prepared in 
contemplation of it; 

 she failed to retain expert advice in any of the areas in 
which she clearly lacked expertise; and, 

 Ms. Pounder's position with respect to the issuance of 
development permits for the haul route (and the 
monitoring wells) was inconsistent with the position 
the NEC had itself taken at the time of the Belfountain 
ESR, and contrary to common sense. 

578. In short, Ms. Pounder seemed to view this matter from a single, narrow 

perspective.  Her report to the Niagara Escarpment Commission (the "Commission") 

reflected this, and presumably influenced the Commission's decision. 

579. Before commenting on the specifics of Ms. Pounder's evidence, it is first 

necessary to consider the NEPDA, the Niagara Escarpment Plan and the "mandate" of the 

Commission under the NEPDA. 

580. As acknowledged in the agreement regarding planning issues, no 

municipality having jurisdiction in the Niagara Escarpment Planning Area shall pass a 

by-law for any purpose, if it is in conflict with the Niagara Escarpment Plan (the "NEP" 
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or the "Plan").  It is also agreed that the land use policies (Part 1) of the Plan apply to the 

seven land use designations within it. 

(i) Ex. 139, Agreement Regarding Planning Issues. 

581. Further, the development criteria set out in the Plan (Part 2) apply to 

development within it.  The Rockfort site is not within the Plan, and there is therefore a 

limited scope in determining whether or not the requested by-law conflicts with the NEP.  

The focus therefore becomes the more general purposes and objectives of the NEP and 

the NEPDA.  For the reasons detailed in this section, JDCL suggests that those general 

purposes and objectives reflect a balanced approach that includes the accommodation of 

aggregate extraction within less sensitive areas of the Plan. 

582. The stated purpose of the Act, as Ms. Pounder noted, is set out in section 2 

of the statute; this section provides: 

"Purpose of Act 

2.  The purpose of this Act is to provide for the maintenance of the Niagara 
Escarpment and land in its vicinity substantially as a continuous natural 
environment, and to ensure only such development occurs as is compatible with 
that natural environment."  (emphasis added) 

(i) Legislation and Policy Brief, Volume III, the NEPDA, tab 4, section 2. 

583. The history of the NEP's development makes it clear that the Escarpment 

itself and the "land in its vicinity" was eventually defined to mean that area now covered 

by the NEP itself:  the Natural and Protection Areas, as well as the Rural Areas that 

(generally) surround and buffer the former.  Ms. Pounder agreed in cross-examination 
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that the Plan includes all the lands necessary to achieve the purpose and objectives of the 

NEPDA. 

(i) Ex. 55: The Niagara Escarpment Plan, page 17, section 15. 

584. In her participants statement, Ms. Pounder said that the NEC comments on 

all applications within the Niagara Escarpment Planning Area and applications which are 

adjacent to the Plan.  The Rockfort property is within the former, but in cross-

examination, Ms. Pounder acknowledged that this made little difference to her analysis.  

This was consistent with Mr. Parkin's opinion that while the site may be within the 

Niagara Escarpment Planning Area, this alone does not justify or strengthen the NEC's 

interest in the application, or serve to extend the application of the Plan to the subject site. 

(i) Ex. 5, James Parkin Reply Witness Statement, page 19, paragraph 2.3. 

585. Aside from the requirement for development permits, therefore, the only 

interest of the NEC in this matter is really that of a neighbour:  no amendment to the Plan 

is required and the NEC exercises no "approval authority" in this case.  It is a 

commenting agency, and nothing more. 

(i) Ex. 54, Participant Statement of Kathryn Pounder, page 4, paragraph 
3.1(1.). 

586. As noted above, an examination of the NEDPA, the NEP and the history of 

these enactments make it clear that the Plan is a more balanced document than suggested 

by Ms. Pounder in her participants statement or her evidence. 

587. The objectives of the Plan are, among other things: 
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"to ensure that all new development is compatible with the purposes of this Act 
as expressed in section 2".  (emphasis added) 

"Development" is broadly defined to include a change in the use of any land, and it 

would include the establishment of a new quarry. 

(i) Legislation and Policy Brief, Volume III, tab 4, the NEPDA, sections 1 
and 8(g). 

588. These objectives are further expanded by the Plan itself, which is deemed 

to conform with the NEPDA.  For example, the objectives of the Escarpment Rural Area 

(the Area which is immediately adjacent to the Rockfort site, south of Olde Baseline 

Road) include the following: 

"5.  To provide for the designation of new Mineral Resource Extraction Areas 
which can be accommodated by an amendment to the Niagara Escarpment 
Plan".  (emphasis added) 

(i) Ex. 55:  The Niagara Escarpment Plan, page 17, section 1.5.5. 

This objective was not mentioned by Ms. Pounder in her witness statement or in her 

report to the Commission, and reference to it was omitted when she gave her evidence-in-

chief. 

589. The ability of the Plan to accommodate aggregate extraction is further 

underlined by the fact that it includes a specific designation entitled:  "Mineral Resource 

Extraction Area", one of the objectives of which is "to provide for areas where new pits 

and quarries may be established" (emphasis added).  As noted below, the vitality of this 

objective has been confirmed through numerous plan amendments which have been 

granted to facilitate the establishment or expansion of aggregate sites. 

(i) Ex. 55, The Niagara Escarpment Plan, page 32, section 1.9.3. 
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590. The Plan, therefore, contemplates that lands can, in some cases, be 

developed for aggregate uses.  In Caledon, this has been confirmed by a number of 

amendments that have been made to the Plan, to permit the establishment or expansion of 

aggregate operations (such as Ambro, Graham Bros. and Caledon Sand and Gravel).  All 

of these amendments were deemed to conform to the Plan and to the NEPDA.  All 

required a more sophisticated balancing of interests and objectives than Ms. Pounder 

acknowledged in her report to the Commission, in her witness statement or in her 

evidence-in-chief. 

591. This perspective and need for balance was emphatically confirmed by the 

1993 Report of the Hearing Officers who conducted the Niagara Escarpment Plan 

Review; the Officers held: 

"Intent of the Act 

Throughout the hearing the Commission told us that the restrictive changes they 
proposed were in accord with the NEPDA.  This is a matter of considerable 
concern to us since we were also told that the provisions of the 1985 Plan were 
in accord with the Act. 

In 1985, the Act permitted pits and quarries in the Escarpment Rural Area if a 
Plan amendment were obtained and if the relevant development criteria were 
satisfied.  By 1990, we were told by the Commission that pits and quarries should 
be banned from the Plan Area in accordance with the Act.  We do not understand 
how a change of this magnitude can be in accord with the Act, if the Act itself has 
not been modified. 

… 

If the balance of the Plan is to be changed, then that shift should be 
accompanied by changes to the Act." 

(i) Ex. 348, Niagara Escarpment Plan Review Hearing, page ES-7. 
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592. The Hearing Officers also found that the NEC's "approach to mineral 

resource extraction was fundamentally misguided", and they rejected their suggestion that 

extraction should be banned throughout the Plan area. 

(i) Ex. 348, Niagara Escarpment Plan Review Hearing, page 227. 

593. Elsewhere, the Hearing Officers made these findings with respect to the 

position of the Commission and its staff: 

"The Niagara Escarpment Plan, approved in 1985, was the culmination of many 
years of consultations.  The evidence is that the Commission and its staff 
believed in 1979, 1983, 1985, and until at least 1988, that the Niagara 
Escarpment Plan met the purpose and objectives of the NEPDA and that the 
prohibition of new mineral resource extraction operations in the Natural and 
Protection Area designations provided the necessary protection for the 
Escarpment and lands in the vicinity.  Since 1985, the staff and the Commission 
have recommended the approval of specific applications for new aggregate 
operations in the Rural Area, indicating that these proposals met the 
development criteria and were compatible with the Act and the Plan."  (emphasis 
added) 

(i) Ex. 348, Niagara Escarpment Plan Review, pages 228-229. 

594. The Hearing Officers then went further, and came to these conclusions: 

"In order to accept the NEC rationale that new or expanded mineral resource 
operations should be prohibited in the Rural Area because of the environmental 
effects, we would have to find that the evidence shows that the environmental 
effects of mineral resource extraction operations approved since 1985 pursuant 
to the NEPDA, the Plan and other related legislation, have had the same or 
similar effects as those of operations approved over 20 years ago.  We did not 
receive such evidence.  We cannot find that new or expanded operations that 
have been approved or could be approved pursuant to the NEPDA, the existing 
Plan, and other relevant legislation would have the adverse effects claimed by 
the Commission. 

The evidence is that the MNR's 1980 mapping of High Priority Mineral Resource 
Areas was considered when the Plan was being formulated.  Although the maps 
did not become an appendix to the Plan, they identified, for the Commission and 
others, the location of the potential sources of aggregate in the Rural Area.  
However, the Commission and the government apparently concluded in 1985 
that parts of the Rural Area can be considered for new mineral resource 
extraction activities, subject to the provisions of the NEPDA, the Plan 
amendment process and development criteria being satisfied and that these 
policies were compatible with the purpose and objectives of the Act and the Plan. 
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If evidence had been provided that, contrary to the provisions of the existing 
Plan, all of the land designated as Rural Area should remain undisturbed 
because it is needed as a buffer and protection for significant natural features 
associated with the Escarpment, it would have, in our view, indicated that the 
Rural Area should have the same level of protection as the Natural and 
Protection Areas.  This evidence was not provided and the NEC did not take the 
position that the development criteria were inadequate for the purpose of 
screening out environmentally unacceptable proposals. 

There is no evidence that mineral resource extraction operations approved 
pursuant to the Plan have had unexpected adverse environmental effects or 
effects that were not known at the time of Plan approval.  There is no evidence 
that the provisions of the Plan, along with other related legislation, are 
inadequate to evaluate applications for new mineral resource extraction activities 
in the Rural Area and to deny applications that do not satisfy the requirements." 

(i) Ex. 348, Niagara Escarpment Plan Review, pages 229 and 230. 

595. This 1993 report was considered by the Cabinet and largely accepted.  The 

"balance" the Hearing Officers spoke of and promoted in their recommendations 

continues in the current Plan.  JDCL respectfully suggests that Ms. Pounder failed to 

understand or apply this "balance" in her approach. 

596. Another example of this appears in the significance Ms. Pounder attached 

to the Plan's designation as a UNESCO Biosphere Reserve.  She writes in her witness 

statement: 

"The UNESCO designation recognizes the Niagara Escarpment as a natural 
ecosystem of international significance for its special environment and unique 
environmental plan (the NEP).  The international recognition places the Niagara 
Escarpment as an internally significant environment along with other note worth 
biosphere reserves, such as the Florida Everglades, the Galapagos Islands 
(Ecuador), and Serengeti National Park (Tanzania)." 

(i) Ex. 54, Participant Statement of Kathryn Pounder, page 4, paragraph 6. 

597. Ms. Pounder appears to have come to this conclusion without a real 

understanding of the origins or significance of this designation.  At the 1993 Niagara Plan 
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Escarpment Plan Review Hearing, the author of the memorandum which led to the 

designation, Mr. Cecil Louis, said this: 

"Q.  And the second last paragraph, the full paragraph on the page says: 

The reserve designation means that such an area is a good 
example of some of the ways in which conservation objectives can 
be balanced with development.  Such a designation also reflects 
an international and public commitment to the management of 
natural resources for the benefit of people and their environment." 

"Is that your understanding of what a biosphere reserve is all about? 

A.  Yes." 

(i) Ex. 349, Transcript from the 1993 Hearing, page 3123. 

598. This more balanced view as to the UNESCO designation also found its way 

into the decision of the Hearing Officers; they did not believe that the Biosphere Reserve 

designation justified more restrictive policies in the Plan and stated: 

"With respect to the Biosphere Reserve designation, it seems to us that the 
Commission and the Ministries have not been fulfilling one of the purposes of the 
designation, that is, to monitor the effects of man's activities on the environment.  
UNESCO apparently believed that the Niagara Escarpment Plan Area provides 
the opportunity not only to preserve important natural features and ecosystems 
but to monitor the effects of man's intrusion in order to guide future planners.  We 
believe the Commission and the Ministries should incorporate this objective of 
the Biosphere Reserve designation into the proposed monitoring program." 

(i) Ex. 348, Niagara Escarpment Plan Review Hearing, page 234. 

599. With respect to her assessment of individual issues, Ms. Pounder appears to 

have misconstrued the evidence, or to have based her opinion entirely on those experts 

who perceived there would be issues with the proposal; by way of example: 

(a) with respect to the grout curtain she relies entirely on Mr. Naudts, 
and does not refer to the opinions of Dr. Bruce or Dr. Carter 
(Participant Statement, page 51); 
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(b) with respect to hydrogeology, she relies on Dr. Howard, and does 
not refer to the evidence of R. Murphy, A. Hims, R. Blackport 
(Participant Statement, page 52); 

(c) with respect to groundwater modelling, she relies solely on a 
statement by Dr. Howard from his November, 2008 report that 
criticizes CRA's use of the equivalent porous medium modelling 
approach and does not refer to Dr. Howard's hearing evidence that 
describes the equivalent porous medium approach as an option, nor 
does she refer to the evidence of A. Hims who agreed with CRA that 
the equivalent porous medium approach is appropriate, as anyone 
attending the hearing would know (Participant Statement, page 52); 

(d) with respect to the protection of water supply wells, she states that 
there is no monitoring in Zone A (refer to Exhibit 34, Appendix A, 
Figure A.1); however she does not identify that the water supplies in 
Zone A will be protected with respect to water quality by in-home 
treatment units and that their water quantity will be protected by 
monitoring and maintaining ground water levels in the sentry wells 
located between the quarry recharge system and the water supply 
wells (Participant Statement, page 55); 

(e) she states that "since impacts were not predicted, they will not be 
monitored or predicted"; this is contrary to all of the evidence 
relating to the AMP (Participant Statement, page 52); 

(f) Ms. Pounder states:  "In this case, JDCL has admitted that there will 
be unacceptable changes to the groundwater levels around the quarry 
and at least for the area to the east of the quarry that those changes 
will not be mitigated", something entirely inconsistent with JDCL's 
evidence (Participant Statement, page 53); 

(g) she comments on the need for financial assurances without noting 
that JDCL has offered to provide such assurances and supports her 
position by referring to agreements for the Milton and Tansley 
Quarries to which the NEC is not a party (Participant Statement, 
page 54); 

(h) she raises concerns about the ability of existing agencies to 
participate in on-going evaluation of complex designs without peer 
review support, without mentioning that JDCL will be providing 
financial assistance to the MNR to ensure that it has access to an 
independent peer reviewer on hydrogeology and engineering issues 
(Participant Statement, page 55); 
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(i) she wrongly states that there is no figure "that indicates where the 
impacts of the quarry would be expected to occur from the 
development of the quarry", something she describes as a "serious 
deficiency of this proposal", without referring to Exhibit 31B, the 
Water Resource Evaluation (starting with Figure E7.3), which was 
not even a document she considered in forming her opinions 
(Participant Statement, page 56); 

(j) she states that there remain a number of outstanding issues related to 
noise, air quality and dust, when that is not the case (Participant 
Statement, page 60); 

(k) she relies on Dr. Hardy in concluding that JDCL has not assessed 
social impacts, when the NEC itself was a participant in the 
settlement discussions related to OPA 161, which eliminated the 
need for a separate, stand-alone social impact study (Participant 
Statement, page 61); 

(l) she states that the "hamlet" of Rockside continues to be indicated on 
NEP maps, without noting that no vestiges of this historic hamlet 
remain (Participant Statement, page 63); 

(m) she relies on A. Scheinman and the Rockside Cultural Heritage 
Study, without referring to the MCL's position on the cultural 
heritage issues, and without noting that this heritage study has not 
achieved any status under the Town's Official Plan (Participant 
Statement, page 62); 

(n) in dealing with visual impacts, Ms. Pounder applies a standard of 
acceptability that is inconsistent with the Plan's development criteria, 
which require screening (i.e. berms) incorporating overburden 
materials, supplemented with native and shrub plantings (as JDCL is 
proposing) (Ex. 55, the NEP, page 63, paragraph 16); and, 

(o) she also acknowledged that she only considered and presented the 
negative aspects of this proposal.  Mr. Bogaert's notes include this 
exchange in cross-examination: 

"CT – in presenting your overall opinion, I read report as looking at 
potential negatives that may occur as a result of this proposal, and 
was there any discussion in your report of the positives that may 
flow from this proposal? 

- KP – I don't think so. 

- CT – not one word? 
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- KP – I didn't see that as my job." 

(p) in dealing with enforcement of the AMP, she opined that MNR was 
unable to require mitigation outside the licence but did not refer to 
the evidence of MNR (S. Strong and C. Douglas) that it was satisfied 
it could enforce the AMP (Participant Statement, page 54); 

(q) she stated in her testimony that the proposed mitigation is unproven 
as recharge wells and grout curtains are not used elsewhere in 
Ontario, and fails to recognize that recharge wells have been in use 
at the Dufferin Milton Quarry since 2007, as explained by 
R. Murphy in his evidence. 

These matters suggest that Ms. Pounder did not assess the information available to her in 

a balanced way, but that she accepted a particular perspective that was in keeping with 

her view of the Commission's mandate.  Not only does this undermine the evidence 

provided by Ms. Pounder, it also raises significant doubt about the NEC's opposition 

based on Ms. Pounder's report. 

600. Similarly, Ms. Pounder presents a very myopic view of the PPS, the ROP 

and the COP.  By way of example, in dealing with the PPS, she never specifically refers 

to the policy that suggests that rural areas will generally be the focus of resource activity, 

or to the policy of making as much of the mineral aggregate resources as realistically 

possible available to supply mineral resource needs, as close to market as possible.  In 

dealing with the ROP, she fails to refer to any of the aggregate policies.  Almost all of her 

analysis of the COP is focussed on the issue of access.  No other policies in either OP are 

cited, including those which seek to incorporate the PPS' aggregate policies noted above. 

(i) Ex. 54, Participants Statement, pages 47 and 48 (in respect of the PPS); 
pages 67 and 68 (in respect of the ROP); pages 42 and 43 (in respect of 
the COP). 
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601. At the hearing, she also maintained her position that it would not be good 

planning to proceed with the application in light of the uncertainty regarding the possible 

approval of development permits for the haul route and the monitoring wells. 

602. This position was entirely inconsistent with the one taken by the NEC itself 

in 1998.  It also places JDCL in the impossible position of having to seek a development 

permit in respect of a Regional road (something it cannot do), in circumstances where the 

Region itself has said that this Board should first make its land use decision. 

(i) Ex. 352, NEC Report re: Belfountain ESR, dated March 26, 1998. 

603. She took the same position with respect to the development permits in 

respect of the monitoring wells, even though she acknowledged, in cross-examination, 

that she would of course recommend the issuance of such permits. 

604. In short, Ms. Pounder seemed to be raising impediments unnecessarily.  In 

JDCL's submission, this is a reflection of her perspective as to the NEC's role and 

mandate.  For these reasons, JDCL recommends to this Board that it give Ms. Pounder's 

evidence little weight. 
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15.   AVIATION 

605. On April 12, 2010, a resident named Mr. Sam Meandro ("Mr. Meandro") 

raised a concern that the proposed quarry might pose safety issues for aircraft using the 

Brampton Airport; he wrote: 

"It is imperative that the OMB require James Dick Ltd. to submit studies to Nav 
Canada and Transport Canada so that these two regulatory bodies can properly 
assess the impact of the proposed operations on flight safety". 

(i) Ex. 264, Statement of Sam Meandro, dated April 12, 2010, page 2. 

606. This was the first time that JDCL had heard of such a concern.  

Nevertheless, given that it related to issues of public safety, JDCL undertook to 

investigate it. 

607. JDCL retained Aerocan Aviation Specialists Inc. (Mr. Howard Malone 

("Mr. Malone")) to consider and report on the concern raised by Mr. Meandro.  

Mr. Malone investigated the policies and regulations issued by Transport Canada and 

Nav Canada with respect to the Brampton Airport.  Mr. Malone concluded that "there is 

no impact on the standard of aviation safety for air traffic by the proposed quarry".  His 

report said: 

"Aerocan Aviation Specialists Inc. has reviewed the potential aviation safety 
issues associated with the establishment of the Rockfort Quarry, particularly as 
they related to the aviation activity at Brampton Airport.  We have visited the site 
both on the ground and by light aircraft in the last two weeks.  We have reviewed 
aviation policy with regard to quarries and airports and we have looked at the 
specific aviation design standards that control the flight of aircraft into and out of 
Brampton Airport.  We are satisfied that there will be no impact on the standard 
of aviation safety for aircraft using this airport by the establishment of quarry 
operations at the Rockfort site at Winston Churchill Blvd. and the Olde Baseline 
Road in the Town of Caledon." 
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(i) Exhibit 354, Report of Areocan Aviation Specialists Inc., dated May 8, 
2010, pages 5 and 6. 

608. Mr. Malone's investigation of the concern expressed by Mr. Meandro was 

thorough.  He was a knowledgeable and credible witness, with over 40 years of planning 

experience and over 34 years of commercial flying experience.  His professional opinion 

and conclusions were not challenged by any party.  On this basis, JDCL suggests that this 

Board should formally find that the proposed quarry does not raise any safety concerns 

for aircraft using the Brampton Airport, or otherwise. 

609. Notwithstanding this conclusion, Mr. Malone recommended that, as a good 

neighbour, JDCL should include the Brampton Airport on a notification list for its 

blasting schedule and that it should give the Airport reasonable notice of any changes to 

its blasting schedule.  JDCL agrees to do so, and volunteers to extend this suggestion to 

the Ontario Provincial Police and to Hydro One Networks Inc. 

(i) Exhibit 354, Report of Areocan Aviation Specialists Inc., dated May 8, 
2010, page 5. 

610. JDCL proposes that Mr. Malone's recommendation be implemented by way 

of an amendment to its Blasting Policy, to read: 

"JDCL will provide the Brampton Airport, the Ontario Provincial Police and Hydro 
One Networks Inc. with written or electronic notification of its blasting schedule.  
JDCL will also provide these parties with reasonable written or electronic 
notification of any changes to this schedule." 
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16.   PLANNING 

611. A number of planners gave evidence and expressed opinions at the hearing:  

Mr. J. Parkin ("Mr. Parkin") for JDCL, Ms. S. Banz ("Ms. Banz") for the Region, Mr. M. 

Dorfman ("Mr. Dorfman") for the Town, Mr. G. Murphy ("Mr. G. Murphy") for the 

CVC, Mr. Sorensen ("Mr. Sorensen") for the CCC and Ms. K. Pounder ("Ms. Pounder") 

for the NEC.  The evidence of Ms. Pounder is dealt with in a separate section of this 

argument, related to the Niagara Escarpment Commission.  In these circumstances, her 

evidence will only be touched on in this section of the argument. 

612. To varying degrees, these planners considered the policy framework that 

informed their conclusions.  Most spoke about the need for balance in assessing 

competing policy directives.  All relied, to some degree or other, on the opinions of other 

consultants, be they ecologists, traffic engineers, hydrologists, or some other area of 

expertise. 

613. These planners came to quite different conclusions about the merits of the 

proposal.  The Board is often confronted by this problem.  In this particular case, JDCL 

suggests that these differences of opinion can largely be explained by considering these 

four factors: 

 the "understanding" that each planner began with, in 
terms of their appreciation of the policy framework; 
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 related to this is each planner's appreciation, or lack of 
it, of the history which gave rise to the policy 
framework; 

 the "foundations" upon which their planning opinions 
were based (that is, the advice of the other disciplines 
that were important to the formation of their planning 
opinions); and, 

 the issue of "balance" and each planner's perception as 
to their role in carrying out this exercise. 

614. For the reasons that will be detailed in this section of the argument, JDCL 

respectfully suggests that this Board should prefer the evidence of Mr. Parkin to that of 

the other witnesses.  In terms of the factors noted above: 

 Mr. Parkin's perspectives with respect to the policy 
framework were the most reasonable; 

 without any question, Mr. Parkin had the deepest 
understanding of the history which led to the existing 
policy framework, having been involved with every 
aspect of its development; 

 for the reasons detailed in the balance of this 
argument, the evidentiary foundations upon which Mr. 
Parkin's opinion rested were very clearly the strongest; 
and, 

 his views of the issues were the most comprehensive 
and the most balanced. 

(A) The Policy Framework:  the PPS 

615. It is agreed that this Board’s decision must have regard to the PPS.  All of 

the planners said they had reviewed and taken cognizance of the PPS, and in particular, 

its aggregate policies.  Those policies are described in earlier sections of this argument.  
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The ROP and the COP reflect the provincial interest, and, with respect to some policies 

incorporate the PPS in a very direct way.  Except for Mr. Parkin and Ms. Banz, however, 

it was not apparent from the reports presented that very much thought was put to the 

aggregate policies of the PPS.  Mr. Dorfman was prepared to "assume" or "ignore" the 

question of need, and his weighing of these policies was not overt.  He and Mr. Sorensen 

also concluded that the "protection" of this resource satisfied this policy framework, 

without considering the policy direction to make the resource available for use.  Mr. G. 

Murphy said he was aware of these policies, however, they were not referred to or 

analyzed in his report.  In general, therefore, the planning reports would not give the 

reader any sense of what significance (if any) these policies played in the author’s 

thinking. 

616. Mr. Parkin and Ms. Banz were the only planners who considered the 

history of the PPS' development, and they were the only planners to review all of the 

aspects of the PPS that touch upon this application:  the promotion of cost-efficient 

development pattern (section 1), the mineral aggregate policies (section 2), the natural 

heritage policies (section 2.3), the water quality and quantity policies (section 2.4) and 

the cultural heritage and resource policies (section 2.5). 

(i) Ex. 1:  Planning and Justification Report, dated July, 2008, pages 25, 26 
and 27, and again at pages 70 to 76. 

617. Every one of these PPS policies was considered, analyzed and weighed by 

Mr. Parkin in an open manner; he and Ms. Banz were the only planners whose reasoning 

with respect to all aspects of the PPS was overt.  Ms. Banz's perspective, however, was a 
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Regional one; on some issues, like cultural heritage, she deferred to the local 

municipality. 

618. Mr. Parkin was also the only planner who sought an analysis of all these 

policies that "made sense"; to do so, he said in evidence that the examination of the PPS 

must be "holistic", and he was able to defend his interpretations and opinions by having 

regard to the framework in its entirety. 

619. The Board also heard evidence regarding the regulatory regime that the 

province has put in place in order to manage its aggregate resources and regulate pit and 

quarry operations.  The legislative and policy framework has evolved over a period of 

some 30-35 years.  It has been put in place to ensure there is consistent and non-

prohibitory approaches to ensure availability of essential non-renewable resources.   

620. While the Town of Caledon has previously made its views clear (the ARA 

should be done away with) and, while Mr. Dorfman attempted to stake out a greater role 

for the municipality, he did acknowledge that the system presently in place gives the 

province regulatory control and authority over pit and quarry operations.  

621. Mr. Parkin made reference to the PPS policy that states: 

"Rural Areas will generally be the focus of resource activity, resource-based 
recreational activity, and the other rural land uses." 

(i) PPS, Legislation and Policy Brief, Volume I. 
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622. Rural areas are resource areas.  The planners who appeared at the hearing 

provided common descriptions of the Rockside area, where this dolostone reserve exists.   

It is a rural area with a mix of uses normally found in close to market settings.  Uses 

include agriculture (including equestrian uses), rural residential, recreational and open 

space conservation lands.  There are also existing aggregate extraction activities within 

the general area of the site.  The planners generally agreed that this was the type of rural area 

that the PPS speaks to in policy 1.1.16. 

(i) Ex. 1, Planning and Justification Report, pages 48 to 55. 

623. Mr. Hardy and Mr. Homenuk co-corroborated this description of the area. 

(i) Hardy:  see Social Impact section; and, 

(ii) Homenuk:  see Social Impact section. 

624. This can be contrasted with the opinion of Mr. Sorensen, who characterized 

this proposal as an industrial use that was "fundamentally incompatible" with the rural 

character of this area. 

(i) Ex. 146, Evidence of W. Sorensen, Witness Statement, tab 1, page 4, 
paragraph 4.1.5. 

625. Mr. Parkin was the only planner who sought to assess the significance of 

these aggregate policies "on the ground" by considering issues such as the significance of 

amabel dolostone, current GTA suppliers and needs, and the issue of constraints affecting 

new supply. 
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626. With respect to the PPS' natural heritage policies, everyone was agreed that 

there are no features of environmental significance on the site, and the site is located 

outside the Peel Core Areas of the Greenlands System. 

(i) Ex. 88, Agreement Regarding the Natural Environment; and 

(ii) Ex. 1, Planning and Justification Report, page 64, Figure 17. 

627. The broader area does contain higher order environmental features 

associated with the Niagara Escarpment, including wetlands, forests, areas of natural and 

scientific interest and fisheries habitat.  These features are all outside the area to be 

extracted.  Those that are associated with the water table have the potential to be affected 

by drawdown related to quarry dewatering. 

628. JDCL has recognized that those features that are associated with the water 

table have the potential to be affected by draw down related to quarry dewatering, and it 

has proposed mitigation to prevent this from happening. 

629. Mr. Parkin explained that the occurrence of these types of environmental 

features is typical of other areas where dolostone bedrock exists close to the surface.  

These bedrock deposits occur, to a very large extent, on limestone plains with shallow 

soils with extensive wetland and forested areas.  These environmental features 

significantly constrain the available area where extraction can occur, and quarries are 

typically located close to environmental features which require more sophisticated 

engineering and mitigation to protect them from the indirect affects of quarry dewatering. 

(i) Ex. 1, Planning and Justification Report, pages 47-48. 
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630. Not only is access to aggregate resources often constrained by 

environmental features, it is also constrained by other factors (such as settlements), and 

planning policies which can significantly reduce the area within which a quarry can be 

located.  As Mr. Parkin noted: 

"In summary, availability of viable areas in this Amabel dolostone deposit area is 
significantly constrained.  Unconstrained sites are scarce, and occur in close 
proximity to the environmental features and rural residences that typically occur 
in this setting." 

(i) Ex. 1, Planning and Justification Report, page 48. 

631. The Board is also asked to take note that much of the balancing required by 

the policy framework has already occurred through the Region of Peel and Town of 

Caledon processes to create HPMARA and CHPMARA.   

632. Deposit areas are scarce because competing land use and policy provisions 

have already reduced the areas that can be realistically considered  for future licensing.  

In order to achieve the required balance the planning priority in the remaining areas 

should be the availability of mineral aggregate resources.   

633. Mr. Parkin's evidence regarding the characteristics of areas within which 

the resource occurs was not challenged in cross examination or contradicted by any of the 

other planners who provided evidence to the Board. 
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(B) Policy Framework:  Other Provincial Plans 

634. The idea of further planning constraints through policy documents was also 

considered by Mr. Parkin in the context of other Provincial Plans.  While he reviewed all 

such plans, he noted that the site is outside the NEP, that the Greenbelt does not apply to 

this decision, and that the Growth Plan provides general background information 

regarding growth priorities and resource sales. 

(i) Ex. 1, Planning and Justification Report, page 28. 

635. The evidence on the provincial plans that are generally applicable to this 

area also establishes its suitability for resource activities.  The Greenbelt Plan recognizes 

that aggregate availability from close to market is one of the important functions of the 

Protected Countryside.  Equally, the NEP includes objectives to provide for new pits and 

quarries in the Rural Area through amendments. 

(C) The ROP 

636. It was in this context that the Region of Peel developed its first official 

plan, in the 1990's.  Mr. Parkin spoke to this history, and the settlement discussions that 

took place in respect of it.  The ROP was ultimately approved in February, 1998, before 

the filing of this application. 

(i) Ex. 1, Planning and Justification Report, page 33. 

637. JDCL urges the Board to keep these policies in mind when resolving the 

conflicting planning opinions before it.  The provisions of the COP must be interpreted 

and applied with these Regional directives in mind.  The application of the policy must 
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make sense in a policy framework that intends to make aggregate available and be 

consistent with these regional directives.   

638. Essential elements of the settled ROP policies included the following: 

 the identification of the High Potential Mineral 
Aggregate Resource Areas through mapping (Policy 
3.3.1.1 and Schedule B); 

 the objective of protecting these areas for possible use 
(Policy 3.3.1.1); 

 the objective to establish policies that allow as much of 
the resource as realistically possible to be made 
available for use to supply resource needs in a manner 
consistent with the ROP, the NEP, where applicable, 
and the COP (Policy 3.3.1.1); 

 the policy that the HPMARA areas are to be reflected 
in area municipal plans, subject to local refinements 
(Policy 3.3.3.3); 

 the policy directing the area municipalities to include, 
in their official plans policies, with criteria to establish 
a clear and reasonable mechanism to permit official 
plan amendments to designate new or expanded 
mineral aggregate extraction sites to make the resource 
available for use (Policy 3.3.2.11 c) (emphasis 
added)); 

 The policy directing the area municipalities to require 
applicants to undertake appropriate studies, including 
where applicable, the studies necessary to address the 
requirements contained in this ROP having regard to 
provincial standards and guidelines (Policy 3.3.2.11d) 
(emphasis added)). 

639. Ms. Banz stated that the PPS "is implemented jointly through the Regional 

and Area Municipal official plans".  JDCL agrees, but notes, as did Mr. Parkin in his 
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evidence, that regard must also be had to the policies of the PPS directly in any balancing 

exercise.  The agreed statement with respect to planning issues provides for this in its 

very first paragraph: 

"The 1997 PPS applies to these applications.  The applications must have regard 
to the 1997 PPS." 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 1, page 3, 
paragraph 10; 

(ii) Ex. 139, Agreed Statement of Facts (Planning), paragraph 1. 

640. Ms. Banz noted that the development of the HPMARA involved a scoping 

exercise, particularly with respect to ecosystem features; she said: 

"During the preparation of the ROP, the protection of the ecosystem features and 
functions of the natural environment played a large part in the process of 
determining which aggregate resources would be identified as High Potential 
Mineral Aggregate Resource Areas (HMPARA)." 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 1, page 3, 
paragraph 10. 

641. She noted the ROP's objectives and policies recognizing the importance of 

the aggregate industry to the economy of Peel, and said: 

"The ROP contains objectives and policies that recognize the importance of the 
aggregate industry to the economy of Peel Region and the importance of 
achieving a balance between these potential economic benefits and the 
protection of communities, the natural environment and cultural and other 
resources that may be adversely affected by extraction operations.  The public 
interest lies in striking this balance appropriately in this case". 

JDCL agrees with this statement. 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 1, page 3, 
paragraph 10. 
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642. The issue of the ROP's "balance" was also commented on by Mr. Victor 

Doyle, in a witness statement that was filed by the Ministry of Municipal Affairs & 

Housing during the OPA 161 process; he said: 

"One of the most important roles of the Peel Region Official Plan and the 
Minister's Decision was to balance the need to protect these important 
environmental features and functions within Peel, and Caledon in particular, with 
the need to make aggregate resources available as close to markets as possible.  
It is the Ministry's view that the Decision provided a proper balancing of these 
interests and represented a progressive and sound planning approach which, in 
keeping with the intent of the PPS to allow for municipality specific planning 
approaches, recognizes the unique characteristics and circumstances of Peel 
Region and the Town of Caledon, particularly with respect to the presence of the 
Escarpment and Oak Ridges Moraine and the scale of urbanization in the GTA 
and Peel Region. 

"More specifically, the development of the HPMARA clearly reflected a 
recognition of the significance of environmental features within Caledon, in that 
various aggregate deposits were not identified for protection where they 
overlapped with such environmental features.  This approach was augmented by 
policies which prohibited the consideration of extraction or other forms of 
development and site alteration within these environmental areas." 

(i) Ex. 210, Witness Statement of Victor Doyle (OPA 161), page 14, 
paragraphs 50 and 51. 

643. The agreed statement with respect to planning issues stated: 

"The Region of Peel Official Plan (Office Consolidation, September 1998) applies 
to the consideration of the Rockfort applications.  No amendment to the Regional 
Plan is required to permit the proposed quarry." 

Ms. Banz therefore confirmed that the Region is only a commenting agency on the 

various approvals being sought in this case. 

(i) Ex. 139, Agreed Statement of Facts (Planning), paragraph 10; and, 

(ii) Ext. 41, Witness Statement and Documents of S. Banz, tab 1, page 2, 
paragraph 6. 
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644. In resolving to oppose the quarry in 2003, the Region relied not only on its 

staff and peer review team, but on the CVC and the Town.  It also placed reliance on the 

CVC and the Town when it reconsidered the matter in 2009. 

(i) Ext. 51, Witness Statement and Documents of S. Banz, tab 1, page 5, 
paragraph 16, and at page 5, paragraph 20. 

645. For the Region, fundamental technical questions remained relating to 

hydrogeology, engineering mitigation and natural environment impacts at the time of its 

consideration of these matters.  The Region relied on Mr. Hims, Dr. Carter and M. Sharp 

in reaching its conclusion on these important matters.  The Board has now heard the 

evidence of all three of these experts.  They provided information that was not available 

to Regional staff and to Regional Council in April, 2009. 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 1, page 8, 
paragraph 24 (first "bullet"). 

646. In the 2003 report to Regional Council, Ms. Banz had recommended that 

the Region discuss this matter with JDCL; the staff report reads: 

"In the recent application in Halton Region relating to a proposed major 
expansion of the Milton Quarry by Dufferin Aggregates, comprehensive 
agreements have been recently negotiated between the Region of Halton, 
Conservation Halton and the Applicant relating to many of these types of issues.  
During the upcoming discussions among the parties, Staff propose to discuss 
and determine whether JDCL is prepared to provide the necessary information 
and to make the necessary commitments regarding the Rockfort Application to 
satisfy the Region in regard to these issues, in the event that the OMB 
determines to approve the application.  Whether or not the Halton approach is 
appropriate in the circumstances of this application has not been determined." 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 6, page 3a-11. 
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647. In her 2003 report, Ms. Banz also issued this warning: 

"It is anticipated that the Applicant would otherwise address these outstanding 
issues in its witness statements and in its evidence at the hearing, and that 
considerable additional hearing time and cost would be required to determine 
whether these issues can be addressed to the Region's satisfaction." 

Unfortunately, these comments appear to have foreshadowed what has happened in this 

proceeding. 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 6, page 3a-13 
and 14. 

648. Although both the 2003 and the 2009 Regional resolutions accepted Ms. 

Banz's recommendations and directed Regional staff and its peer review consultants to 

meet with JDCL and others to see if issues could be resolved, this was not done. 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 6, page 3a-3. 

649. The issue of the road was of concern to the Region.  It had recommended 

the termination of the Belfountain ESR pending the Board's land use decision in this 

matter.  In the 2003 staff report to Regional Council, the issue was described in this way: 

"In the event that the OMB decides to approve the Rockfort Application, approval 
should be conditional on any necessary road improvements obtaining approval 
pursuant to the Environmental Assessment Act (EAA).  Approval under the EAA 
would be required for the establishment of a haul route to accommodate the 
aggregate truck traffic from the site.  Relevant components related to 
environmental, social and design aspects of the proposed haul route would need 
to be further explored and evaluated through this Environmental Assessment 
process.  The Region would not initiate the EAA approval process unless the 
land use approvals for the quarry was obtained from the OMB and unless the 
Applicant enters into a suitable agreement with the Region." 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 6, page 3-12. 

650. By 2009, the position of Regional Council appears to have hardened; its 

2009 resolution contained this clause: 
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"The Regional roads proposed by the applicant for use as aggregate haul routes 
are not presently constructed to appropriate standards for use as truck routes 
and are not presently permitted as truck routes by Regional By-law 57-2005, as 
amended, and Regional Council is not satisfied that it is in the public interest for 
the Region to take the steps necessary to reconstruct these Regional roads to 
the standards that would be necessary to accommodate and permit aggregate 
truck traffic." 

(i) Ex. 51, Witness Statement and Documents of Simone Banz, tab 2, 
page 3. 

651. Notwithstanding this, Ms. Banz said at the hearing that the original position 

has never changed and she would recommend that the Region take this Board's land use 

decision into account in dealing with the "road issue".   

652. The Board should conclude that the Region will act as a responsible 

municipality and respect an OMB decision to approve the land use by entering into 

suitable agreements with JDCL and initiating the EAA approval process for the road 

works necessary to resolve existing safety issues on the road and accommodate truck 

traffic from the quarry.   

653. Given the Regional policy commitment to establish its "Major" road 

network, it is disturbing to JDCL that so many parties have focused on the existing road 

conditions.  This, JDCL says, is incorrect, particularly when the evolution of those 

conditions has been affected by this very proposal. 

654. The Region was also concerned about whether there would be a mechanism 

and appropriate financial assurances to ensure that the site will be properly managed. 
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(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 2, page 2, 
paragraph d (Council Resolution of 2009); and tab 6, page 3a-4 (last 
bullet"). 

655. The 2003 Staff report also contained this paragraph: 

"If the OMB decides to approve the Rockfort Quarry, it will be necessary that any 
such approval be conditional on the Applicant entering into an agreement or 
agreements to the satisfaction of the Region to ensure that the taxpayers of the 
Region of Peel do not bear the burden of short term or long term costs or risks 
associated with the proposed quarry.  Such issues as enforceability of conditions, 
improvements and upgrades to Regional roads, financial securities to ensure 
performance, environmental protection, protection of residential water supply and 
other risk/cost management issues would need to be comprehensively 
addressed in such agreements." 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 6, page 3a-11. 

656. Unfortunately, Region Council was never told by its staff in 2003 that 

JDCL had offered to provide such financial assurances.  Regional Council's consideration 

of this matter in 2003 was, therefore, on the understanding that this important issue was 

unresolved.  In 2009, Messrs. Parkin and Sweetnam gave these assurances to Council, but 

this does not appear to have affected its decision. 

(D) The COP 

657. The COP contains a maze of complex policies relating to the extraction of 

aggregate.  The general principles which should inform the interpretation of those 

policies, however, are clearer.  There is, firstly, the guidance that can be taken from the 

PPS and the ROP.  Secondly, there is the obvious fact that many of these "higher order" 

policies have themselves been incorporated into the COP; for example: 

 the COP acknowledges that it must confirm to the 
ROP (Ex. 43, p. 5-91); 
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 it states that its policies "refine" the identified 
HPMARA "for protection at the local level and to 
allow mineral aggregate resources to be made 
available for use, where this use can be balanced and 
integrated with the ecosystem social and economic 
goals of the Town" (Ex. 43, p. 5-91); 

 the refinement of the HPMARA at the local level 
"reflects the Town of Caledon's local environmental 
cultural, social and other planning considerations to 
create the Caledon HPMARA (Ex. 43, p. 5-91); 

 "the process of refining HPMARA and creating 
CHPMARA included the elimination of portions of the 
resource areas in order to be consistent with Caledon's 
environmental policies" (Ex. 43, p. 5-98); 

 "refinements to produce CHPMARA reflect 
constraints to extraction such as environmental 
designations, settlement designations, existing 
development and fragmented areas" (Ex. 43, p. 5-99); 

 "to provide a framework for orderly extraction of 
aggregate resources that provides for a greater degree 
of certainty to both the aggregate industry and the 
community, ensures the efficient use of infrastructure, 
minimizes impacts, and encourages timely 
rehabilitation" (Ex. 43, p. 5-98); 

 "to provide a framework to allow as much of the 
aggregate resource as is realistically possible to be 
made available for use" (Ex. 43, p. 5-98); 

 "to protect aggregate resources identified as Caledon 
High Potential Mineral Aggregate Areas (CHPMARA) 
as identified on Schedule L for possible future 
extraction.  Development within or adjacent to the 
protected areas that would preclude or hinder 
extraction or access to the aggregate resources will be 
restricted" (Ex. 43, p. 5-98); 

 "to minimize the impact of aggregate related traffic on 
the community" (Ex. 43, p. 5-98); 
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 "to establish a set of clear, balanced, and standard 
criteria for evaluating applications for new or 
expanded aggregate operations that will contribute to 
achieving the goals and objectives of this Plan" (Ex. 
43, p. 5-98). 

658. JDCL submits that these general policies should guide the interpretation of 

the specific policy provisions that follow.  These policies reflect that a balancing of sorts 

had already taken place.  Areas identified as CHPMARA were identified as carrying 

aggregate potential, and the specific policies were to provide a set of clear, balanced and 

standard criteria for evaluating applications. 

659. Unfortunately, JDCL suggests, that these policies did not appear to inform 

or guide many of the planning opinions that were given to this Board. 

660. The COP policies are unprecedented in terms of their length and level of 

detail.  They contain explicit requirements for specific studies including direction on 

what is to be analyzed and considered.  It is not reasonable to suggest that “good 

planning” dictates that any additional work beyond that explicitly required by the 

Caledon Official Plan need be completed in order to reach a conclusion on an application 

for new mineral resource extraction.   

661. Mr. Dorfman's "foundations" are clearly set out in his witness statement, he 

says: 

"19.  My findings contained in pages 136 to 139 in my March 3, 2009 Planning 
Assessment forms the basis for my evidence at this hearing.  My findings rely 
upon the analysis undertaken by the peer reviewers for the Town of Caledon, 
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and the Region of Peel, and the reports presented by Credit Valley Conservation 
and the Niagara Escarpment Commission.  I refer to the peer reviews undertaken 
for the Coalition of Concerned Citizens.  My analysis of the findings led me to the 
conclusion that there is insufficient evidence to support the three applications that 
are the subject of this hearing." 

(i) Ex. 208, Witness Statement of Mark Dorfman, page 6, paragraph 19. 

662. With respect to Mr. Dorfman's "foundations", the following should be 

noted: 

 he relied (inappropriately) on Mr. McCormack's 
financial impact assessment (Ex. 208, p. 46); 

 he relied (inappropriately) on the assumption that no 
evaluation of social impacts based on predictable, 
measurable and objective information had been 
tendered (i.e. no social impact study had been done) 
(Ex. 208, p. 45); 

 he relied (inappropriately) on the cultural significance 
of the property "within the context of the values of the 
Rockside cultural heritage landscape" (Ex. 208, p. 45); 

 he believed that significant noise, air and traffic 
concerns still existed; that is no longer true (Ex. 208, p. 
42-44); 

 he raised visual impact concerns because, among other 
things:  "the evidence indicates that the tops of the 
stockpiles and the conveyor equipment will be visible 
across the tops of the berms"; JDCL suggests this is 
just too extreme a perspective (Ex. 208, p. 44); 

 in dealing with the issue of need, he said:  "If the Town 
of Caledon is not to consider need, then the need 
information provided by the applicant should not be 
considered relevant in these applications" (Witness 
statement, page 188). 
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663. The "Foundations" that Mr. Dorfman built his planning opinion on have, 

JDCL suggests, evolved or eroded during the course of this hearing.  That did not appear 

to have affected Mr. Dorfman’s conclusions, but it does raise issues of perspective. 

(E) The Issue of "Resource" v. "Reserve" 

664. Ms. Banz's opinion was that this issue was local in nature; she said: 

"The deferral of the designation of Resource Area 9A as either "Resource" or 
"Reserve" is the last outstanding issue from that local OP process [OPA 161].  In 
my opinion, either designation would be in conformity with the ROP, which 
identifies the area as HPMARA.  the determination of "Resource" or "Reserve" 
falls within the roles and responsibilities of the Town of Caledon". 

(i) Ext. 51, Witness Statement and Documents of S. Banz, tab 1, page 9, 
paragraph 25 (second "bullet"). 

665. Mr. Sorensen dealt with this issue in this way: 

"4.10.2  In my opinion, the provisions of the 1997 PPS when comprehensively 
considered and applied to the circumstances of the subject applications indicate 
that a designation of the proposed Rockfort Quarry site as "Aggregate Resource 
Lands" would not be appropriate and would not have proper regard for the PPS.  
The highest recognition that the subject lands merit, in my opinion, is that of 
"Aggregate Reserve Lands".  That designation is specifically consistent with the 
direction of Policy 2.2.1 of the 1997 PPS which requires that mineral aggregates 
be "protected for long term use." 

(i) Ex. 146, Evidence of Warren Sorensen, tab 1, page 12, paragraph 4.10.2. 

666. Respectfully, JDCL suggests that this does not give proper weight to the 

PPS, ROP or COP policies that encourage making as much of the resource as possible 

available for use. 

667. Mr. Parkin and Mr. Dorfman were the only planners who considered this 

issue by referring back to the 8 criteria first considered in the CCRS process.  Mr. 
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Dorfman was not involved in the CCRS process, and he began his analysis by assuming 

the 8 factors were appropriate and properly applied in the first place.  He did not consider 

or review in detail the other areas of the Town identified as CHPMARA and had already 

determined would be suitable areas for resource extractions. 

668. Mr. Parkin went beyond that.  He looked at the criteria both in terms of 

their appropriateness and the manner in which they were applied.  He also assessed other 

CHPMARA aggregate resource lands and considered all other relevant policies in 

coming to his conclusion. 

669. In any event, the significance of this is that while the COP "encourages" the 

extraction of "resource" areas, it only "considers" the extraction of "reserve" areas, 

subject to certain additional tests.  It is agreed that JDCL has completed all of those 

additional requirements, including the preparation of CBSES.  At the very least this 

application can be considered by the Board. 

(i) Ex. 43, COP, pages 5-110, section 5.11.2.4.3. 

(F) The Issue of Balance 

670. With respect to the issue of "balance", Mr. Dorfman sought "harmony".  

Mr. Parkin took another approach.  Mr. Parkin said balancing involves comparing values 

and considering the relative importance of all aspects.  Balancing is something that is 

done before a choice is made.  Balancing does not mean that all objectives can be made 

or a decision can be all things to all people in all circumstances.  Mr. Parkin suggested 
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that balancing ultimately required a decision of where the priority lies in respect of a 

particular site or circumstance. 

671. Mr. Parkin also stated that in carrying out a balancing exercise, a planner 

must consider a hierarchy of interests:  Provincial, Regional, local and public v. 

individual.  He went on say that while any decision carries the hope of an equilibrium, at 

least in a general way or at a larger scale, one must realize that at an individual site scale, 

the exercise is simply not going to satisfy all of the objectives and considerations.  He 

also suggested that some compromises need to be made in order to achieve balance. 

672. Still others approached the issue of balance from a very different 

perspective.  An obvious example of this was Mr. G. Murphy's approach to the PPS in the 

preparation of his planning report; during cross-examination, he said: 

" Q.   Now, you gave your opinion as a 
   16   planner and as a planner you're supposed to review 
   17  the PPS as a whole, in its entirety and give your 
   18  opinion on the PPS as a whole? 
   19               A.    Yes, I believe I stated that 
   20  when I provided an opinion as to what I thought the 
   21  term "had regard to" meant.  Yes. 
   22               Q.    So but in your report you 
   23  focused only on two sections of the PPS? 
   24               A.    Yes. 
   25               Q.    You did not do the balancing 

  

00087 
    1  that a planner would normally do in giving an 
    2  opinion on the PPS? 
    3               A.    I was writing a staff report to 
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    4  a Conservation Authority. 
    5               Q.    So you weren't giving an 
    6  opinion, a planning opinion? 
    7               A.    Oh, I definitely was.  I was 
    8  giving my opinion of the PPS and that meant that 
    9  I'd look at all section, I read it in its entirety 
   10  and when I provide an opinion to an environmental 
   11  board of directors I would normally have that -- 
   12  that type of slant. 
   13               Q.    A slant towards those 
   14  environmental sections? 
   15               A.    Yes. 
   16               Q.    And the PPS states itself that, 
   17                   "The statement is to be read in 
   18               its entirety and all pertinent 
   19               policies are to be applied to each 
   20               situation"? 
   21               A.    Yes. 
   22               Q.    And you didn't apply all 
   23  pertinent policies? 
   24               A.    Not in my staff report, that 
   25  doesn't mean that I didn't evaluate the PPS and in 

  

00088 
    1  my opinion today I -- I did. 
    2               Q.    But you didn't say that in your 
    3  staff report? 
    4               A.    No. 
    5               Q.    And you didn't say that in your 
    6  witness statement? 
    7               A.    No, sir. 
    8               Q.    So you're telling us something 
    9  today that you'd never put in writing before? 
   10               A.    No, I don't believe I am.  I'm 
   11  indicating to you that -- and this would be the 
   12  same as any planner providing a report to their 
   13  board, there's always going to be a slant, if you 
   14  will, in terms of how they're reporting. 
   15               You have to know your audience.  And 
   16  you don't go through an entire PPS policy review 
   17  when clearly I am trying to articulate my view of 
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   18  the PPS from a natural heritage and natural 
   19  environment perspective." 

(i)  Transcript, February 24, 2010, page 86, and following. 

(G) The Proposed OP and ZBLA 

673. Ms. Banz offered no comments on the planning documents proposed by 

JDCL to implement changes to the COP or to Caledon's zoning by-law.  She said:  "The 

form and content of the Caledon official plan and zoning amendments is a local issue". 

(i) Ex. 51, Witness Statement and Documents of S. Banz, tab 1, page 10, 
paragraph 25 (second "bullet"). 

674. Mr. Dorfman expressed concern with respect to the proposed official plan 

amendment and zoning by-law amendment, but offered very little evidence on these 

issues, and he made no substantive suggestions for change.  His belief was that it was not 

his role to try to "improve" the application.  JDCL suggests that this is a needlessly 

adversarial position, which provides no assistance to the Board. 

(i) Ex. 208, Witness Statement of Mark Dorfman, page 25, paragraph 30. 

675. In these circumstances and given Mr. Parkin’s guidance, JDCL should be 

satisfied with these documents.  If a Board is inclined to resolve the land use issue in 

favour of the proposal, JDCL suggests that it do so through these documents. 

(H) Planning Summary 

676. The land use planners who provided evidence to the Board applied notably 

different levels of analysis and reached opposing conclusions regarding land use 

compatibility, adverse impacts and acceptability. 
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677. Mr. Parkin concludes that the proposed land use is compatible with the area 

and the acceptability tests of OPA 161 have been satisfied.  Mr. Dorfman's opinion is 

essentially none of the acceptability tests have been satisfied.  Mr. Sorensen would have 

the Board believe that the proposed uses are "fundamentally incompatible" in this area. 

678. JDCL submits that Mr. Parkin’s opinions are preferable on the basis of: 

 their consistency with Provincial, Regional and local 
policy frameworks within which the applications must 
be judged; 

 the depth of knowledge, long term involvement and 
understanding of the complex interrelationships among 
environmental, economic and social factors which he 
has; and, 

 the comprehensiveness of his analysis which takes into 
account, among other matters, the significance of the 
resource in terms of its quality, quantity and proximity 
to growth areas. 

679. Accepting Mr. Parkin's planning opinion will lead to a decision that reflects 

the balance that is to be achieved; an exercise that must clearly give some weight to the 

policies aimed at the extraction of aggregate and allowing as much of the resource as is 

realistically possible to be made available for use. 

680. Favouring the opinions of Mr. Dorfman or Mr. Sorensen will ensure that 

the balance is not achieved.  While their positions are clothed in the mantle of offering 

"protection" to the resource, if their approaches are accepted it is difficult to foresee any 

circumstance where a new dolostone quarry could be approved. 
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(i) Re Walker Brothers Quarries Limited Class A License (City of Niagara 
Falls) (August 27, 1992) OMB Board File Nos. O910030, Z910003, 
M900082 at pp. 21-22 (J. A. Wheler, M.F.V. Eger, Board Members) 

(ii) Westfield Place Inc. Blandford-Blenheim (Township) Pit Application 
(Re) (August 30, 1996) OMB Case Nos. M940113, R950012 [1996] 
O.M.B.D. No. 1252 at para. 89 (S. Fish, Board Member) 

681. Mr. Sorensen's opinion that the proposed quarry is somehow 

"fundamentally incompatible" with area on account of its well established rural 

residential, agricultural uses, scenic nature and overall environmental quality should not 

be accepted by the Board.  Mr. Sorensen formed his opinion in 1998 based on the drive 

around the area, a review of the partially completed CCRS and a review of some of the 

proponent's application materials that were available at that time.  Mr. Sorensen did not 

complete any independent study mapping in order to develop, test or substantiate his 

conclusion and he does not have the knowledge or expertise to relate this area to other 

areas where quarries occur or are presently proposed.  His conclusions are inconsistent 

with the approved policy framework that identifies this as an area of high potential for 

extraction after taking into account community concerns and awareness of all the factors 

cited by Mr. Sorensen as reasons for his conclusions.  If the fundamental incompatibility 

alleged by Mr. Sorenson were as obvious as he has suggested then this area would have 

been removed from HPMARA/CHPMARA long ago.   

682. In contrast, Mr. Parkin reached the conclusion that the proposed use was 

compatible with the area within which it is proposed, based on a more complete 

understanding of the characteristics of areas where this type of deposit occurs, experience 

with other quarry locations and applications and analysis of this areas attributes, features 
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and land uses as compared to other Resource Area in Caledon that have already been 

determined to be suitable locations for the consideration of the dolostone quarries. 

683. Mr. Dorfman relies heavily on the peer review results to support his 

conclusion that the Caledon Official Plan acceptability test have not been met.  The 

evidence from the peer reviewers speaks for itself and in several areas the areas of 

disagreement have been significantly narrowed since Mr. Dorfman formed his opinion 

and prepared his report to Caledon Council in March of 2009. 

684. Mr. Dorfman's conclusions and approach to applying the acceptability test 

is not in keeping with the policy framework within which the Official Plan is to be 

interpreted and implemented.  In particular, the analysis applied does not have sufficient 

regard for the PPS direction that aggregate resources be made available close to market 

and it does not comply with the Regional Official Plan policies that similarly direct ……. 

that as much of the resource as is reasonably possible is made available for use and 

require municipal official plans to include clear and reasonable mechanisms to facilitate 

this.  Mr. Dorfman's approach will also not achieve the objectives of the COP which 

include ensuring that the extraction of aggregate resources is undertaken in a balanced 

manner. 

685. Both Mr. Dorfman and Mr. Sorensen provided the opinion that their 

positions have had regard to the PPS because they will ensure that the resource is 

protected over the long term.  This is an incomplete and partial reading of the PPS and 
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disregards the policy direction that is much of the mineral aggregate resource as is 

realistically possible to be made as close to market as possible. 

686. Both Mr. Dorfman and Mr. Sorenson also neglected to give sufficient 

weight to the significance of the aggregate resource. 

687. In contrast, Mr. Parkin explained why need and the significance of the 

resource is relevant from the planning perspective.  While the PPS establishes that there 

is a need for the resource and assumes it as a given, the understanding of its significance, 

its quality, its quantity and its market position is important context within which planning 

opinions are formed.  The Regional Official Plan and issues list speak to achieving a 

balance between demand for and economic benefits of extraction and the protection of 

communities and other resources.  In order to do this, one must understand demand and 

economic factors.  While OPA 161 states that an applicant does not have to prove need 

(5.11.2.1.3) it does not preclude the applicant the from putting forward information 

necessary to understand its application and the significance of the resource that it seeks to 

extract.  In fact, the COP requires significance of the resource to be taken into account 

(for example 5.11.2.4.4.c.).  This includes quality, quantity, proximity to the market and 

contribution to the public interest in terms of close to market availability.  This hearing 

addresses the completion of OPA 161 (categorization of third dolostone area); Caledon 

justified its ranking on the basis of an IBI report on need and demand.  Accordingly, in a 

balancing exercise, all these factors are a relevant planning consideration. 
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688. As a result, Mr. Parkin's evidence is a better reflection of the balance that is 

to be achieved because it takes into account the significance of and need for this resource 

as well as a complete assessment of other environmental resources and social 

considerations that the PPS requires be taken into account. 

689. In his evidence, Mr. Sweetnam made it clear that private sector investment 

follows the direction established by public sector policy.  He also noted that both the 

public sector and the private sector play an important role in the continuum that starts 

with the identification of the resource and ends with it being taken to market.  This 

application implements years of policy work at the Provincial, Regional and local levels. 

690. JDCL chose this location based on public policy pronouncements, and it 

has completed studies and designed the site in order to meet and implement all applicable 

guidelines, standards and regulations.  The site's attributes include: 

 it is outside the NEP; 

 it was inside Cabinet's Corners (Peel's adopted OP 
policies to preclude development outside this area); 

 it had been included in what Mr. Sweetnam understood 
was a completed watershed study; 

 (whatever  the decision as to the subwatershed study) it 
is now in an area that has been subjected to a 
comprehensive CBSES; 

 it is located on a "Major" Regional Road (which was, 
at the time of purchase, undergoing a class 
environmental assessment); 

 was identified as HPMARA in the ROP; 
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 it is outside Caledon's Environmental Protection 
Areas; 

 it has no significant on site environmental features; 

 it is very close to market; 

 it is well separated from any settlement area; 

 the proposed haul route will not pass through any 
settlement area; 

 it contains no regulated CVC features; and, 

 it uses state of the art approaches for dealing with 
mitigation issues outside the property's boundaries. 

691. In summary, this is an area that has been identified and is protected for 

aggregate extraction.  Provincial, Regional and local policies include the objective of 

making close to market aggregate available.  It is reasonable to expect residual impacts 

and nuisances associated with that extraction.  Applying an unreasonable standard or 

expectation only serves to undermine the stated objectives of the planning that has been 

done over the past decade. 

692. Proper regard has been given to the PPS. A provincially significant 

aggregate resource would be made available from a close to market location. Location of 

a quarry in this area would reflect an efficient and cost effective land use pattern. 

Sensitive land uses have been appropriately buffered and the quarry has been designed to 

prevent adverse effects.  
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693. The applications conform with the ROP. The site is located within the 

HPMARA which are intended to be protected for possible use. The site is not affected by 

any of the prohibitory clauses. The proposed haul route is part of the Regional Major 

Road Network and the policies direct truck generating activities to Major Roads. 

694. The site should be identified as an Aggregate Resource Lands on 

Schedule L in the COP, and be an area where extraction should be encouraged.  

695. Should the Board find that the site should be identified as an Aggregate 

Reserve Area, the additional tests in the COP that support consideration of extraction in 

this Area have been met by JDCL. 

696. The acceptability tests in the COP have been satisfied and the Rockfort 

Quarry site should be re-designated from Rural to Extractive Industrial B in the COP. 

697. The proposed Zoning By-law amendment prepared by JDCL conforms to 

the amended Official Plan and should be approved. 

698. The Board should direct the Minister of Natural Resources to issue a 

licence for the Rockfort quarry under the ARA. 

699. JDCL submits that the proposed Rockfort Quarry would help fulfill a 

critical need for new sources of bedrock-derived crushed stone in the Greater Toronto 

Area.  The Amabel dolostone present at this location is a provincially significant resource 
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that provides essential high quality products for a wide variety of construction uses. As 

recognized in provincial, regional and local planning policy, the objective is to balance 

the economic benefit and society's need for these resources with protection of important 

environmental features and public health and safety.   


